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The Illinois lawyers are planning early for 
a wonderfully interesting and profitable time 
at the next meeting of the state bar associa- 
tion. At a recent meeting of the executive 
committee it was decided to hold the next 
meeting at Chicago on July 17th and 18th. 
Among the subjects to be discussed is one 
which more than one bar association in the 
country would find quite opportune,—the 
effect of recent legislation and judicial con- 
struction in Illinois affecting corporations, 
and the state of the law which has resulted 
in so large a part of the business within the 
state being carried on by corporations organ- 
ized outside of the state. 





The annual convention of county and 
probate judges of Illinois was held last 
month, at which Judge Cutting, of the pro- 
bate court of Cook county, offered one 
quite important suggestion, which might be 
profitably adopted in all the states. He spoke 
favorably of a limit of one year in which to 
close up the estates of decedents. Many states, 
he said, had redueed the limit to one year, 
and in many states only six months were re- 
quired. He regarded the two-year limit in 
Illinois as holding out inducements to dis- 
honesty. He also recommended that ap- 
praisers be appointed only where the dece- 
dent is possessed of personal property, and 
that all will contests be required to be in- 
stituted within one year. 





Congress has just passed favorably on the 
proposed increase of the salary of federal 
judges. The extent of the increase is 
about twenty-five per cent. down the line. 
Thus, the chief justice of the supreme 
court will in the future receive the com- 
fortable income of $13,000. The asso- 
ciate justices of -this court are not far in 
the rear of their chief, with $12,500. 
The poor, overworked circuit judges will re- 
ceive hereafter the not very extravagant 
sum of $7,500. The district judges are right 
on the heels of those who ride the circuit 
with $6,250. The chief justice of the court 
of claims receives annually $6,125, and his 





associates each the sum of $5,625. The 
chief justice of the court of appeals of the 
District of, Columbia, $8,000; his associates 
$7,500 each; chief justice of the supreme 
court, D. C., $6,750, and his associates 
$6,250. These salaries cannot be said to be 
princely or out of proportion to the value of 
the services rendered. Indeed, it has long 
been a matter of congratulation to the citi- 
zens of this country that, in view of the 
paltry compensation, our federal bench bas 
been filled with men of such high mental and 
judicial caliber. There is certainly some- 
thing more desirable than the attached com- 
pensation to a seat on the federal bench in 
order to attract such men. There is cer- 
tainly no other public office held in higher 
reverence and esteem by the American peo- 
ple. ‘ 


- — ~~ — 





Much discussion is rife over the renewal 
of the Chinese Exclusion Act. Strangely 
enough, perhaps the greatest remonstrance 
against its renewal comes from _repre- 
sentative citizens of the Pacific Coast 
states, while the class making the most 
strenuous efforts to have the restrictions 
re-enacted are the labor organizations of 
the country. The rest of the people, how- 
ever, are inclined to be rather neutral in 
opinion, especially in view of the strong, 
manly defense of the Chinese race, which 
is being made by Minister Wu Ting Fang, 
ably seconded by the earnest appeale of mis- 
sionaries. Ofcourse, under the principlesof 
international law, we have the right to shut 
out the citizens of all and every nation from 
visiting our shores or taking up their resi- 
dence among us, but an attempt to discrim- 
inate against any of the stronger nations 
would be retaliated in such a manner as to 
show the utter foolishness of such action on 
our part. We ought not to too easily persuade 
ourselves that China may not be ina posi- 
tion to meet us more than half way in this 
exclusion business, and by shutting out our 
people and products from her spores give a 
death blow to our Pacific trade, which is just 
now assuming such healthy proportions. The 
question, however, is not legal, but political, 
as there can be no doubt as to the right, 
under the law of nations, for one govern- 
ment to exclude the citizens of any or all 


other countries. 
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NOTES OF IMPORTANT DECISIONS. 


PHYSICIANS AND SURGEONS — CONSTITUTION- 
ALITY OF ACT DISCRIMINATING AGAINST OSTE- 
OPpATHY.—The recent decision of the Supreme 
Court of Ohio, in the case of State v. Gravett, 
not yet reported. is interesting as distinctly hold- 
ing that legislation against osteopaths is void. 
The exact holding of the court in the language 
of Shank, J.. was that a legislative enactment 
which discriminates against osteopathists by re- 
quiring them to hold diplomas from a college 
which requires four years of study, asa condi- 
tion to their obtaining limited certificates which 
will not permit them to prescribe drugs or per- 
form surgery, while not requiring such time of 
study from those contemplating the regular 
practice as a condition to their obtaining unlim- 
ited certificates for the practice of medicine and 
surgery, is, as to such discrimination, void, and 
compliance therewith cannot be exacted of those 
who practice osteopathy. This decision is in 
support of our position on this question which 
we outlined quite fully in a recent editorial (52 
Cent. L. J. 361), where we collate the authorities. 
See also 52 Cent. L. J. 459. 





LIFE INSURANCE—STIPULATION THAT POLICY 
SHALL BE CONTROLLED BY THE LAW OF THE 
NSURANCE COMPANY’S DOMICILE.—In most 
policies of life insurance the custom ofthe in- 
surer has been to insert a provision that the law 
applicable to the validity and interpretation of 
the contract shall be that of the insurer’s dom- 
icile. To meet this attempt to withdraw con- 
tracts for life insurance from the local jurisdic- 
tion, many of the states have passed laws regulat- 
ing the execution and terms of policies of life 
nsurance and holding them applicable to foreign 
companies. In the recent case of McClain v. 
Life Assurance Society, 110 Fed. Rep. 80, it was 
held that a state may constitutionally, in the ex- 
ercise of its police powers, declare its public pol- 
icy in respect to life insurance, and impose con- 
ditions on the transaction of business within the 
state by life insurance companies, domestic and 
foreign, as it may deem best, and such enact- 
ments are binding upon federal courts sitting 
within the state in cases within their purview. 
It seems that in this case a statute of Pennsyl- 
vania provided that ‘‘whenever the application 
for a policy of life insurance contains a clause of 
warranty of the truth of the answers therein con- 
tained, no misrepresentation or untrue statement 
in such application, made in good faith,” shall 
effect a forfeiture or be a ground of defense to a 
suit on the policy unless it relates to a matter 
material te the risk. The court held that the 
decisions of the Supreme Court of Pennsylvania 
declaring it to be the law of the state that such 
statute applied to contracts of life insurance made 
within the state by a foreign insurance company 
under authority granted by the state to do busi- 
ness thereon, notwithstanding a provision of 





such contracts that they should be governed by 
the laws of another state which was the domicile 
of the company, were binding upon a federal 
court sitting in the state in an action on sucha 
policy, and established the rule by which the 
contract must be construed. 

The cases of Hemany v. Association, 151 Pa. 
St. 17, and Kealley v. Insurance Co., 187 Pa. St. 
197, 40 Atl. Rep. 808, have established the law in 
Pennsylvania on this point. In these cases it wae 
decided that any waiver of the operation of the 
local statutes in regard to life insurance by 
stipulation of the parties would contravene the 
public policy of the state, and could not be rec- 
ognized. See also as establishing the validity of 
this contention, Insurance Co. v. Warren (1901), 
21 Sup. Ct. Rep. 535; Insurance Co. v. Daggs, 
172 U. 8.557; Insurance Co. v. Cravens, 178 U. 
S. 389. This last case is a direct authority upon 
this point. 

It decides that the contract for life insurance in 
that case, made by a New York insurance com- 
pany in the state of Missouri with a citizen of 
that state, is subject to the laws of that state 
regulating life insurance policies, although the 
policy declares ‘“‘that the entire contract con- 
tained in the said policy, and in this application, 
taken together, shall be construed and interpreted 
as a whole, and in each ofits parts and obliga- 
tions, according to the laws of the state of New 
York; the place of the contract being expressly 
agreed to be the principal office of the said com- 
pany in the city of New York.’’ The court in 
conclusion makes the following statement: 

‘This, then, was clearly a Pennsylvania con- 
tract, and subject to the regulations of the Penn- 
sylvania laws. We think the statute in question 
was a competent exercise of the police power of 
the state, and as such binding upon a circuit 
court of the United States sitting in Pennsyl- 
vania, in a case coming within its purview; that 
it was within the competence of the state to im- 
pose the requirements of that statute upon a for- 
eign insurance company, as a condition to its ex- 
ercise of the privilege accorded to it of doing 
business within the state, and that the right so 
accorded is in the nature of a public right or 
franchise, and a matter of public concern, the 
conditions prescribed for the enjoy ment of which 
cannot be waived by contract or stipulation of 
the parties to a policy.” 


INSURANCE—WHAT CONSTITUTES AN INSUR- 
ABLE INTEREST?—An actual interest in the life of 
the insured was held in England, in the infancy 
of the life insurance business, to be essential to 
recovery on a policy. Decisions after the 
restoration were more favorable to what are 
known as “wager policies,”’ until ‘‘to counteract 
the mischievous kind of gaining”’ the statute 14 
Geo. III., ch. 48, was enacted, making void tnsur- 
ance on the lives of persons in whom the one in 
whose favor the insurance was procured should 
have no interest. In most states of the union 
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similar requirements exist, but as to what con- 
stitutes an insurable interest there has been much 
legal contention. As between husband and wife 
the decisions have been uniform that an insurable 
interest exists, but in the cases of Life Insurance 
Co. v. O'Neill, 106 Fed. Rep. 802, and Currier v. 
Insurance Co., 57 Vt. 496,there have been in- 
timations that hopeless insanity or some similar 
affliction might take even these cases out of the 
rule. There is an apparent conflict of [authority 
on the question of insurable interest acquired 
through the mere relationship of parent and 
child. In support of the doctrine that such re- 
lationship is sufficient to give an insurable inter- 
est a leading case is that of Warnock v. Davis, 
104 U. S. 775. In its opinion in that case the 
court says: 

“It is not easy to define with precision what 
will in all eases constitute an insurable interest, 
so as to take the contract out of the class of 
wager policies. It may be stated generally, how- 
ever, to be such an interest, arising from the 
relations of the party obtaining the insurance, 
either as creditor of or surety for the assured, or 
from the ties of blood or marriage to him, as will 
justify a reasonable expectation of advantage or 
benefit from the continuance of his life. It is 
not necessary that the expectation of advantage 
or benefit should be always capable of pecuniary 
estimation; for a parent has an insurable interest 
in the life of his child, and a child in the life of 
his parent, a husband in the life of his wife, and 
a wife in the lifeof her husband. The natural 
affection in cases of this kind is considered as 
more powerful—and operating more efficaciously 
—to protect the life of the insured than any other 
consideration. But in all cases there must bea 
reasonable ground, founded upon the relations 
of the parties to each other, either pecuniary or; 


_ of blood or affinity, to expect some benefit oy 


advantage from the continuance of the life of the 
assured. Otherwise, the contract is a meve 
wager, by which the party taking the policy jis 
directly interested in the early death of the ds- 
sured. Such policies have a tendency to create 
a desire forthe event. They are, therefore,jin- 
dependently of any statute on the subject, ¢gon- 
demned, as being against public policy.” / 

To a similar effect may be cited the cages of 
Loomis v.. Insurance Co., 6 Gray, 396; Association 
v. Teewalt, 79 Va. 423, and Corson’s Appeal, 113 
Pa. 446. In each of these cases the statement is 
distinctly made that the mere relationship of 
parent and child is sufficient to give him an imsur- 
able interest, yet the decision of no one $f the 
cases turned squarely on that point and state- 
ments to that effect contained therein, being dicta, 
are not binding aslegal propositions. The gtow- 
ing weight of authority is infavor of the proposi- 
tion that some pecuniary interest is essential in 
each ease, either present or prospective. The 
English courts have distinctly decided that the 
father has no pecuniary interest in the life 





even of a minorson. In the recent case of Life 


Insurance Clearing Co. v. O'Neill, 106 Fed. Rep. 
800, after reviewing the text-books and decisions, 
the court found, as a summary of such authori- 
ties, that ‘“‘no person has an insurable interest in 
the life of another unless he would in reasonable 
probability suffer a pecuniary loss, or fail to make 
a pecuniary gain, by the {other’s death; or (in 
some jurisdictions) unless in the discharge of 
some undertaking, he has spent money, or is 
about to spend money, for the other’s support or 
advantage.’ What is ofteh called ‘‘relationship 
insurance’’ must be governed by thisrule. It 
must rest upon the foundation of a pecuniary in- 
terest, although the interest may be contingent, 
and need not be capable of exact estimation in 
dollars and cents. Sentiment or affection is not 
sufficient of itself, although it may often be in- 
fluential in persuading a court or jury to reach 
the conclusion that a beneficiary had a reasonable 
expectation of pecuniary advantage from the 
continued life of the insured. In applying the 
foregoing rule to the case at issue, the circuit 
court took a position directly contrary to that 
which had been maintained by the Supreme 
Court of Pennsylvania, making the decision a 
notable one; as it is customary for the federal 
courts, in questions affecting property rights, to 
follow the decisions of the supreme courts of the 
states in which the questions arise. The Penn- 
sylvania decision on the point, however, being, 
as stated, mere dicta, the circuit court wag not 
bound to follow it. Its finding was undoubtedly 

harmony with most of the recent decisions.— 
Rough Notes. 


GARNISHMENT—CANNOT BE DEFEATED BY AD 
VANCING SALARY.—A most radical and importan 
ruling in the law of garnishment was made in the 
recent case of Dinkens v. Crunden-Martin Wood- 
enware Co., Mo. App,, decided at St. Louis, Dec. 
17, 1901, but not yet reported. In this case the 
following instruction, which would have been 
held valid in nearly every other state in the 
union, was held properly refused: ‘‘If the court 
finds from the evidence that the garnishee ad- 
vanced money from time to time during the 
month by an agreement with the defendant Gott- 
seelig, and that said money was credited on the 
salary of said defendant, and if the court finds 
that said defendant was at all times and at the | 
end of each month indebted to said garnishee, | 
then the finding of the court must be for the gar- 
nishee.”’ 

In explaining its decision the court called at- 
tention to,the statute which states that notice of 
garnishment attaches to all indebtedness due at 
the time of service of the writ, or that might be 
owing between that date and the filing of the 
answer. In this case, under agreement, the gar- 
nishee paid defendant’s salary in advance, and 
one of these payments fell due and was paid, be- 
tween the service of the writ and the filing of the 
answer. ‘The garnishee was held for the amount 
of that payment. The court said: “Debtors, by 
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collusive arrangements with their employers in 
regard to the time when they shall be paid for 
their work, cannot prevent their wages from be- 
ing garnished. ‘The purpose of the garnishment 
law could be to some extent defeated, if judgment 
debtors could put their earnings outside of its 
scope by having their employers pay them from 
month to month in advance; and for us to sanc- 
tion such a course would confer on employees 
who are not heads of families an exemption al- 
lowed only to those who are.”’ 

The position taken by the court is quite a bold 
one in view of the great preponderance of author- 
ity against it. Thus, the generai principle has 
been almost universally recognized that wages 
payable in advance are not subject to garnish- 
ment. Vhelps v. Railroad, 28 Kan. 165; Steiner 
v. Bank, 115 Ala. 575; Worthington v. Jones, 23 
Vt. 546; Hall v. Packing Co., 102 Ga. 586; Van 
Vieet v. Stratton, 91 Tenn. 473; Chicago R. R. v. 
Blagden, 33 Ill. App. 254; Callaghan v. Manufact- 
uring Co., 119 Mass. 173: Reinhart v. Soap Co., 
33 Mo. App. 24. And some of these cases go to 
the extent of holding that salary so paid cannot 
be garnished, even if in pursuance of a direct 
agreement between the employer and employee. 
Van Vleet v. Stratton, 91 ‘Tenn. 473; Hall v. 
Packing Co., 102 Ga. 586; Chicago R. R. v. 
Blagden, 33 Lil. App. 254. Thus it was held in 
Van Vleet v. Stratton, supra, that garnishment 
of an employer for the purpose of subjecting an 
employee’s wages to his debts is wholly ineffect- 
ual where the wages were earned and paid over 
to the employee, between the date of service of 
the garnishment notice and the rendition of the 
garnishee’s answer, pursuant to a contract, made 
in good faith. whereby the employer agreed to 
and did pay his employee’s wages in advance. 
And it was further held that such contract 
between employer and employee is not fraudu- 
lent or illegal, although it was well understood 
by the parties making it that the stipulation for 
payment of wages in {advance was intended to 
protect them against garnishment. 

The Missouri cases show a line of progress on 
this subject greater than those of any other state. 
Thus in Reinhart, v. Soap Co., 33 Mo. App. 24, 
the court held to the general principle that where 
there was no fraud, a garnishee could not beheld 
for salary paid in advance according to agree- 
ment, even where payment was made between 
the service of the writ and the filing of the an- 
swer. In the subsequent case of Spengler vy. 
Kaufman, 46 Mo. App. 644, an exception was 
made where it was proved that the payment 
of the salary in advance was made for the 
purpose of defrauding the creditor and when 
such ‘purpose is known to the garnishee. The 
present case recognizes that the purpose of 
such agreements will, as a general rule, be fraud- 
ulent, and, even where not, is a means by which 
a man may add to his exemptions contrary to the 
statute, and that therefore the garnishment law 
cannot be permitted to be defeated by advancing 








salary of employees. We consider this a most 
just decision and eminently, fair to all parties. 
The question involved presents one of those cases 
in which the weight of authority has been led 
away into wrong paths by confusion, prejudice 
or immaterial technicality. The purpose of the 
garnishment law is to reach dead beats who can 
and won’t pay their bills. There seems to be in 
some quarters an undue sympathy for debtors 
and a feeling that all creditors are monsters 
attempting to get something that don’t belong to 
them. We consider imprisonment for debt which 
prevailed at the common law far preferable to 
the modern practice of throwing around the 
debtor every safeguard to enable him to escape 
from paying his honest debts. Some men take 
pride on’ being able to create debts and then put 
themselves in a condition where they can’t be 
reached by the creditor. One of these ‘‘condi- 
tions’’ is that discussed in the principal case— 
an agreement between employer and employee 
for advance payments of salary. Courts all over 
the country have allowed debtors to escape the 
garnishment laws on such a gauzy pretext. It 
may be, apparently, technically logical, but it is 
in reality contrary to all principles of garnish- 
ment and exemption. Under such a construction 
a man could earn $200 a month and fyet defeat a 
creditor’s efforts to collect a bill of $50 for the 
suit that is on his back. We commend the posi- 
tion of the Missouri Court of Appeals as not only 
founded on principle but also upon the most 
apparent common sense and justice. 





Fish — CONSTITUTIONALITY OF LEGISLATION 
PROTECTING FISH IN A RIVER BY PROHIBITING 
THE ERECTION OF DAms.—The relative impor- 
tance of the fish and the commercial industries 
of a state was one of the peculiar phases of the 
questions discussed in the recent case of Sibley 
v. State, 64S. W. Rep. 703. The legislature of 
Tennessee passed an act providing that no per- 
son shall erect a dam or other obstruction across 
the Watauga river in Carter county so as to pre- 
vent the free passage of fish; and section two of 
the act provides that any person owning such 
dam or obstruction shall provide a sluiceway for 
the passage of fish. The constitution of Tennes- 
see, under which this statute was enacted, au- 
thorized the legislature to enact laws for the pro- 
tection of fish which shall apply to particular 
counties or districts designated by the legisla- 
ture. Defendants, who were convicted under 
this statute, of obstructing a stream so as to pre- 
vent the free passage of fish, insisted on appeal 
that this statute was invalid for two reasons: 
first, that the law, in applying only to two rivers 
in certain counties, was an arbitrary, unnatural 
and capricious classification; second, that it was 
special legislation, as it was not necessary to 
‘‘preserve”’ the fish within the meaning of the 
constitution. The court overruled the first ob- 
jection, but sustained the latter. Under the first 
objection the court held that the legislature has 
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the right to designate the locality in which fish 
and game laws shall be applicable. and may limit 
them to any geographical district, whether a 
county or less than a county, and whether in one 
stream or in a number of streams in the same 
county. ‘‘Indeed,’’ the court said, ‘it may be 
very important forthe protection of fish to apply 
the law to one stream and not to another, and to 
one portion of a stream and not to other parts of 
the same stream. So. in regard to game, it may 
be protected in one county, while across the line, 
not 20 feet distant, it may not be protected. We 
do not tind any warrant in the language for hold- 
ing that the legislature must protect all the 
streams in any county, if it protects any, nor that 
it must protect the entire stream from head to 
mouth, when its object may be to protect in only 
a certain county, part of a county, or other 
geographical district.” 


On the second objection the court’s de- 
ision and reasoning is valuable, as _ the 
authorities are not in unison. Whether a 


state, under the police power and without direct 
constitutional authority, can prohibit the erec- 
tion of a dam for industrial purposes which 
would prohibit the free passage of fish in the 
stream, is not an altogether unusual question, 
and is likely to arise more frequently as more 
frequent attempts are made to preserve our 
tinny inhabitants from extermination. When 
resolved to its last analysis itis question of 
commercialism versus Sentiment, as no compar- 
ison can reasonably be made between the com- 
mercial value of a dam for industria] purposes 
and that of the fish thatswim our small streams. 
The court, in the present case, held that legisla- 
tion prohibiting the erection of dams without 
leaving apertures for the passage of fish, 
amounted to the taking of property without due 
process of law. The court’s reasoning is exceed- 
ingly interesting: 


“It will be seen that the constitution 
authorizes the legislature to enact laws for 
the protection and preservation of fish and 


game, etc. Under this provision, the legislature 
has from time to time, and frequently, passed 
jaws against the killing of game in certain sea- 
sons, and the taking of fish by traps, nets, or 
seines, or their destruction by poison or dyna- 
mite; and all such laws seem appropriately to be 
in furtherance and accordance with the provision 
to protect and preserve game and fish. But it is 
difficult to see how this act tends to protect and 
preserve fish. ‘The existence of a damor of a 
passageway does not tend to protect or preserve 
the fish in the stream, but at most affects their 
free passage in the stream. Itis true that, by 
such dam, fish above may be prevented from de- 
scending, and fish below from ascending, the 
stream; but neither of these things is in any way 
necessary to their protection or preservation. 
Indeed, such dams, by restricting the passage of 
fish, may tend to their preservation and protec- 
tion, instead of being to their injury and destruc- 





tion. The constitutional provision does not ex- 
tend to the uniform distribution of fish along the 
course of the stream, so that people along its 
waters may have an equal chance to take and use 
them, but only to their protection against vio- 
lence and wasteful taking and destruction. On 
the other hand, it is a matter of judicial notice 
that our non-navigable streams are full of dams, 
for the operation of milla and industrial plants, 
and the maintaining of such dams in their in- 
tegrity is essential to the successful operation of 
the plants, as in this case. It cannot be that the 
legislature, under this constitutional provision, 
can authorize the catting of these dams, which 
would result in the practical destruction of many 
of the plants, in order that fish may have the 
liberty of the streams and be unimpeded in pass- 
ing up and down them, when such passage is not 
shown in any way to be necessary or essential to 
their protection and preservation. There is 
ample scope for the operation of the provision 
without so construingit as to authorize the injury 
and destruction of industrial plants much more 
valuable and essential to the public good than 
the fish that swim in the waters. Neither could 
farmers under this constitutional provision be 
required to leave apertures in their inclosures and 
fences in order that game might wander at will 
through the country. Weare of opinion that the 
act in question is not authorized by the constitu- 
tion.” 

The recent cases on this question do not 
seem to be altogether in harmony with the decis- 
ion in this case. Thus, in the case of State v. 
Beardsley (lowa, 1899), 79 N. W. Rep. 138, it 
was held that the requirement by the legisiature 
that dams across streams shall be so constructed 
as not to interfere with the passage of fishis a 
legitimate exercise of the police power of the 
state. See also State v. Meek (Lowa, 1900), 84 N. 
W. Rep. 3, 51 L. R. A. 414, enforcing the provis- 
ions of such legislation by proceedings to abate 
dams without tishways as nuisances. See also 
Oliver v. Bailey, 85 Me. 161. Some of the earlier 
cases held that every owner of an obstruction in a 
stream holds it on condition that a suflicient pas- 
sage be allowed for fish, and any statute in contra- 
vention of this doctrine is void. Holyoke v.Lyman, 
15 Wall. (U. S.) 266; Stoughton v. Baker, 4 Mass. 
524; Cattrill v. Merrick, 12 Me. 229. And in 
Parker vy. People, 111 Il]. 581, it was held that 
one whose dam was erected for a long period be- 
fore the passage of an act requiring fishways in 
all dams, did not acquire a prescriptive right 
against the enforcement of this act against him. 
It is argued in these cases thatif the right to 
dam up a stream could be sustained, then all the 
fish in the streams would soon be destroyed, and 
the production of food decreased perhaps mil- 
lions of dollars annually, working an oppression 
to the poor. 

It thus appears that the ‘Tennessee court 
stands alone in its position and facing a strong 
array of authority. This, however, is charac- 
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teristic of the Supreme Court of Tennessee, since 
the accession to the bench of that independent, 
and clear-headed jurist, Justice Wilkes, who 
wrote the opinion in this case. It was only re- 
cently that this same jurist overturned one of the 
most settled rules of the law of landlord and ten- 
ant in his decision in the celebrated case of Wil- 
eox v. Hines, 100 Tenn. 538, commented on in 
the note—52 Cent. L. J. 389. Asin the case of 
Wilcox v. Hines, so also in the case before us, 
we are constrained to accept the reasoning of the 
Tennessee court, especially in view of the 
changed conditions. Notthe same importance 
attaches to ourstream fisheries as sources of food 
supply as in the early days of the country. They 
are more a source of pleasure than of sustenance, 
and there is no reason why the right of sport and 
recreation should have precedence over the great 
industrial advantages of damsin small streams. 
Besides, it is certainly a well-known fact that 
fish can live above and below a dam in a stream 
without diminishing their number. We certainly 
believe this to be the most common-sense view of 
a question into which too much sentiment has 
been injected. 











THE RISE AND PURPOSES OF THE 
LEGAL AID SOCIETY. 


I am at something of a loss to know from 
what point of view to tell you of legal aid work. 
I do not know whether I ought to present to 
you the history of the New York Society—the 
oldest in existence—or to tell you of the 
necessity for such work in general. But I think 
that if we begin, where all knowledge should 
begin, with the concrete and with what we 
already know, we will gradually cover all other 
phases also. A legal aid society has been in 
existence in New York for over twenty-five 
years. Twenty-five and thirty years ago the 
flood of immigration was strong, and many of 
the new arrivals on these shores brought with 
them some iittle means, the proceeds of the 
sale on the other side of all their earthly 
goods. Stealing and robbing these immi- 
grants grew to an enormous extent, and 
charitable societies and individuals who were 
familiar with the conditions determined on a 
crusade to end the cruel business. These 
societies and persons happened to be German, 
and their efforts were centered on the as- 
sistance of German immigrants. In this 
manner the German Legal Aid Society was 
born in 1876. Its first work was to protect 
the immigrant from the thief who took his 
little hoard for railway tickets that. were 
never delivered, or for property that never 





existed; or, worse still, who exchanged for 
him his good German coin into counterfeit 
American money. But the name ‘‘Legal 
Aid Society’’ had a magic that attracted, not 
only German immigrants, but those of many 
other nationalities ; and not only immigrants, 
but many who had become settled residents 
in the new land, and even some who were 
native-born. Their grievances were varied ; 
from the small dealer whose goods were sold 
and delivered, but not paid for, to the poor 
wife whose husband neglected to provide for 
her, but always and always the cry was 
loudest from that unfortunate class, the 
workingmen and women, whose masters forgot 
that the servant is worthy of his hire. The 
German Legal Aid Society continued its good 
work for years; still German in name, but a 
blessing to all who sought it. In its first 
year, namely, 1876—its applicants numbered 
212. In 1877 they were 750; in the fifth 
year they numbered over 2,000; the tenth 
year, over 3,000; the fifteenth year over 
5,000; the twentieth year over 7,000; and in 
1900, there were almost 15,000 applicants. The 
total number from 1876 through 1900 is over 
115,000. In 1896 the name was formally and 
legally changed by leaving out the word 
German, so that the proper title of the or- 
ganization is now ‘‘The Legal Aid Society.’’ 
Something over ten years ago a well-known 
lawyer, Mr. Arthur von Briesen, became 
president of the society. His personal de- 
votion and sacrifice to the work have been 
an important factor in its increased power 
for usefulness. The members of the society 
pay an annual fee and elect a board of di- 
rectors. These appoint the attorney and other- 
wise act for the society. The attorney has en- 
tire charge of the offices of the society subject 
only perhaps to advice as to general policy 
by the board of directors. The members 
of the New York Legal Aid Society include 
all the public-spirited men of that cos- 
mopolitan locality. In New York we have 
found it easiest to appeal to the most intel- 
ligent men of public and business life. Those 
who know how complex and intricate life 
has become, who know the necessity for the 
kind of assistance that a lawyer renders in 
our state of civilization, can easily see the 
humanity of placing at the disposition of the 
poor man the special services of one trained 
in the law, its meaning and its application. 
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This, of course, is a summary of legal aid 
work. Can a man of large business interests, 
or a woman of large means, to-day forego 
the services ofa lawyer entirely? Ilmpos- 
sible. And is not the service that secures 
to the poor man his little as important as 
that which secures to the rich his larger 
share of the world’s goods? When persons 
of means who depend for advice in matters 
of all kinds upon their attorneys will re- 
member that the poor have corresponding 
needs though on a different scale, there will 
be no lack of support for such assistance. 

In New York the legal aid work has be- 
come part of the general civic idea of reform. 
For instance, it is well known that seamen 
the world over are easy slaves to sharks of 
all kinds. In a port like New York many 
societies exist to protect him. But years of 
moral persuasion failed to do away with the 
organized systems of robbing poor Jack. 
His many friends turned to the legal aid 
society and said ‘‘Help us to help our 
protege.’’ The legal aid society organized 
its branch for seamen. It has an office on 
the water-front and an attorney and assist- 
ants whose time and energies are entirely 
devoted to the seamen’s cases. It is the 
one and only means of really helping to this 
important class of the world’s workers. 
So important are their services that sea- 
men are referred to as the ‘‘nations wards ;’’ 
and the nation has been kind to its 
wards. It has framed laws for their pro- 
tection and for the punishment of those who 
wrong them. But picture the sailor who 
returns to port from a long trip; who is rob- 
bed of the earnings of montbs even before 
he has touched shore; who is made and 
kept drunk while on land; who is placed on 
a new ship robbed in advance of a large part 
of the earnings of his second trip and sent to 
sea for months? Who knows of his wrongs? 
How can he claim redress? How can he 
prove his case when he returns in two or 
three or six months, or perhaps in a year? 
Of all the horrors of the seamy side of life in 
a city like New York, nothing, is worse than 
the regularly organized plans, systems and 
businesses of robbing the helpless sailor. 
But the legal aid socieiy has to a large ex- 
tent broken up these wrongs, and will event- 
ually do so completely. In this branch of 
its work the society does not always wait for 





its clients, but watches the incoming vessels 
and forestalls the beastly traffic. The laws 
that the United States has made for the pro- 
tection of its wards are now enforced. Stat- 
utes that were on the books for years but 
which were absolute dead-letters have been 
called tolife, and in many instances the first 
convictions had were in cases prosecuted by 
our seaman’s branch. The United States 
government has taken note of these, and pla- 
cards relating to these cases and giving warn- 
ing against future wrongs of a similar kind 
have been placed by the government 
in every American port, and may be 
seen from Alaska and California to 
Maine and Florida. Those of you who 
are inland, are prehaps not interested in 
this phase of the work. But if you have 
heard the impassioned words with which that 
great and good man, Bishop Potter, spoke on 
this particular subject last winter, you would 
feel all legal aid work shared in the glory of 
those who are helping the sailor for the first 


.time in his history to be treated like a human 


being. 

Soon after the seaman’s branch was 
opened, the absolute necessity for future 
specialization was felt. Among the many 
nationalities that applied to us (numbering, 
I may say in 1900, sixty-one) there was a 
very large percentage of those Jews who 
constitute what is known in New York as 
the east side. They have come to this 
country largely because of the persecution 
they suffered abroad, and understand little 
of conditions here. But they have a strange 
tenacity for the idea of justice, and a won- 
derful quickness to absorb other American 
ideas. These qualities make them a curious 
ingredient in cosmopolitan life, yet the best 
possible material for American citizenship. 
The east-sider needs our services from the 
first week of his arrival, when some dishonest 
person takes his last dollar under pretense of 
teaching him a trade ; nay, still earlier in his 
career, for he must often recover the baggage 
lost on his steerage trip hither; he needs us 
some when he starts a push-cart business and 
some careless driver of a heavy wagon runs 
him down the crowded east-side street. He 
needs us when his sweat-shop wages are not 
paid, and lately, unfortunately, he has needed 
us to punish those who led his daughters 
astray. Hence, it became necessary to have 
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an office in or near that quarter of the city, 
and a branch was established in the univer- 
sity settlement building in the very heart of 
the east side. Within the last two years 
another branch has been established. It is 
situated close to the headquarters of many 
of New York’s largest organized charities, 
and hence saves the time of many applicants 
who are found by other charity workers to 
need our advice. Let me give you some 
illustrations of the kind of applications made 
to us and the services we render. We re- 
cover the trunk withheld from the working- 
girlon an unjust claim for board, or the 
tools detained by an angry empioyer from 
an employee who has left him. We repre- 
sent the widow whose deceased husband’s 
estate of two or three hundred dollars must 
be administered, and we sue to recover for 
the widow the mere pittance due under an 
insurance policy; we protect the tenant 
from an unjust landlord, and we instruct the 
poor boarding-house keeper as to her right 
to detain baggage when her bill is not paid. 
We recover to the mother from her cruel 
husband the child for whose sake she has 
suffered his unkindness as long as possible, 
and we file mechanics’ liens to protect work- 
men from dishonest contractors. Legion 
are the states of fact calling for our inter- 
ference, and wherever competition and in- 
competence has made life a struggle so that 
absolute fairness of dealing is forgotten, 
there a legal aid society isa necessity. If 
judges are honest and capable, they them- 
selves desire to have counsel assist them by 
presenting their views, and if judges are not 
honest and capable the applicants for jus- 
tice do so much the more need to be repre- 
sented by those who know their clients’ 
rights and who can protect them. The 
sense of helplessness to obtain justice isa 
strong factor in the growth of that «lissatis- 
faction which leads to anarchistic ideas, 
and nothing is so fatal to the development 
of those unfortunate tendencies as the knowl- 
edge that there exists a practical agency to 
prove that all men are equal. The educa- 
tional value of this work also is important, 
and appeals strongly to many. The appli- 
cant not only is assisted in each individual 
ease, but all are taught the why and where- 
fore of our action. Frequently an applicant 
is refused assistance, but the reason is then 





particularly pointed out to him, and he is 
taught himself to appreciate the benefit of 
walking in the law. 

Lega! aid work also stands between the two 
large classes of charities. It is neither all 
giving nor all teaching. The applicant re- 
ceives only what he or she is already entitled 
to but which is unjustly withheld. On the 
other hand, not only is the applicant helped 
by obtaining what he sought, but the one 
who has been made to do right has learned 
the power of the law, and the tone of the 
community in general has been raised by the 
consciousness that right can be made might. 
The latest annual report which we have re- 
ceived is one from such a society organized 
in Edinburg, Scotland in 1900. The Edin- 
burg society had something over 200 appli- 
cants the first year; about the same number 
as the New York society in its first year. 
I fear that those traits in human nature 
which make injustice possible in New York 
exist also in other places. And the work of 
enforcing justice cannot be done by any 
other agency than a society organized for 
that particular purpose. I trust, there- 
fore, that the good work of the legal 
aid society will continue and find loyal 
support, and that in time some such words 
may be said of it as were said by Mr. Theo- 
dore Roosevelt, who has since become presi- 
dent of the United States, of the New York 
society : 

‘*All honor to the legal aid society for 
what it has done. Honor to the legal aid 
society for the suffering it has averted for 
the wrongs that it has righted, and thrice 
honor to it for the American spirit in which 
it has done its work, for the way in which it 
has not merely preached, but practiced the 
doctrines that here we recognize in each 
man his right to be treated as such, to be 
given his rights as such, and to be held toa 
rigid accountability, in the interest of his 
fellow citizen, as to the way in which he 
exercises these rights.’’ 

RosaLig Loew, 


Secretary New York Legal Aid Society 
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CONSTITUTIONAL LAW — POWERS OF CON. 
GRESS — PATENT RIGHTS — NOTES GIVEN 
THEREFOR—CLASS LEGISLATION—POLICE 
POWERS. 





STATE v. COOK. 





Supreme Court of Tennessee, June 24, 1901. 

Acts 1897, penalizing the taking or receiving of 
such a note which does not state on its face that the 
same was given for a patent right, is not violative of 
Const. U.S. art. 1, § 8, subsee. 8, providing that con- 
gress shall have power to secure to authors and 
inventors the exclusive right to their respective 
writings and discoveries; since it does not restrict or 
impair a patentee’s right to sell his patent or any 
interest therein. 


Defendant was indicted under Acts 1897, ch. 77. 
for receiving a promissory note from W. P. Red- 
din for $75 as part cunsideration for a territorial 
interest ina certain patent without having the 
note show on its face that it was given for an in- 
terest in a patent right. The statute in question 
made it unlawful to take or receive a note in pay- 
ment of a patent right, which does not show upon 
its face that the same was given for a patent right 
or some interest therein. The trial court held 
this statute void as repugnant to that provision of 
the federal constitution relating to patents. 


CALDWELL, J.: That part of the federal con- 
stitution supposed to have been violated by that 
act provides that, **The congress shall have power 
to promote the progress of science and useful arts, 
by securing for limited times to authors and in- 
ventors the “exclusive right to their respective 
writings and discoveries.’’ Const. U. S. art. 1, § 
8, subsee. 8. As expressly stated therein, the ob- 
ject of that provision is to promote the progress of 


_ science and useful arts in the United States, and 


that object is to be accomplished by congressional 
legislation which will secure to authors and in- 
ventors, for limited times, the exclusive right to 
their respective writings and discoveries in every 
state. Congress has passed numerous acts with 
that end in view. Some of the most important of 
themare incorporated inthe Revised,Statutes of 
the United States at sections 4883 to 4936, inclusive. 
They prescribe the mode of obtaining letters 
patent, and secure to patentees the exclusive 
right to their respective patents. ‘-The exclusive 
right’’ referred to in the organic law, and secured 
by the statute, is the equivalent of exclusive 
ownership; and ownership includes the power to 
sell. The right of sale is an inherent and essen- 
tial part of unlimited ownership; it is one of the 
most important elements of property. Holden v. 
Hardy, 169 U.S. 391, 18 Sup. Ct. Rep. 383, 42 L. 
Ed. 780; Harbison v. [ron Co., 103 Tenn. 439, 53 
S. W. Rep. 955, 76 Am. St. Rep. 682. Moreover, 
section 4898 of the Revised Statutes expressly au- 
thorizes every patentee to assign his patent, or 
any interest therein, by proper written instru- 
ment, and gives his assignee the same authority. 
The essence of the objection urged by the de- 
fendant against the state legislation under which 





he stands indicted is that it, as he contends, vio- 
lates the constitution of the United States, in that 
it restricts and impairs his right to sell his patent 
or any interest therein. Thougha great deal may 
be and has been said in support of that objection, 
this court does not think it tenable. The act 
assailed was not intended to have, and in fact it 
does not have, the effect ascribed to it by the de- 
fendant. It does not really restrict or impair the 
right of the true owner to legally sell any patent 
or interest therein. Since the passage of the act, 
as before, every patentee, and every assignee of a 
patent or interest therein, may, without let 
or hindrance on the part of the _ state, 
make as many sales as he can find purchasers, 
and at such prices and on such terms as the con- 
tracting parties may agree upon. No burden is 
placed on the seller; no restraint on the pur- 
chaser. The (object is not to restrict or impair 
the right of sale in any degree, but only to pro- 
tect purchasers in some measure against the de- 
ceptive and fraudulent exercise of that right. 
The legislature for more than twenty years has 
regarded such protection expedient for the gen- 
eral welfare of the state; and, to secure it, has 
passed two acts. The first one (chapter 228 of the 
Acts of 1879) provides that, **A note or other writ- 
ten security given in this state in the purchase of 
a patent right or any interest therein shall be 
subject in the hands of any holder or assignee to 
all equitable defenses]to which it was subject in 
the hands of the original payee, when the fact 
that it was given in such purchase appears on its 
face.”’ Mill. & V. Code, § 2481; Shannon’s Code, 
§ 3216. That act came before this court for con- 
struction, and was treated as valid, without con- 
sidering the question of its constitutionality, in 
Harmon v. Hagerty, 88 Tenn. 705, 13S. W. Rep. 
690, and Bank v. Stockell, 92 Tenn. 252, 21 S. W. 
Rep. 523. In each instance the enactment was con- 
fined to its terms, and was held not to embrace a 
note actually given for an interest in a patent but 
not showing that fact upon its face. With a view 
of compelling a recital of that fact in all such 
notes, and bringing them within the operation of 
that act, chapter 77 of the Acts of 1897, that now 
under consideration, was passed. It is supple- 
mental to the Act of 1879, and only penalizes the 
seller’s failure to have any written obligation he 
may take fora patent, or any interest therein, 
show upon its face the consideration for which it 

is given, and thereby renders the former enact- 

ment more efficient. The two statutes are to be 
construed together, as different parts of the same 

general legislative scheme. Their combined 

effect, when each is strictly observed and en- 

forced, is simply to prevent written obligations 

for the purchase of patents or interests therein 

from being negotiable in the highest sense, and 

to subject them in whosoever hands to all de- 

fenses available to the maker against the original 

payee. So construed, neither act by itself, or the 

twe combined into a single scheme, can be truly 

said to contravene any provision of the federal 








130 CENTRAL LAW JOURNAL. No. 7 








constitution or statutes in reference to patents, 
or to restrict or impair the right of sale guaran- 
teed thereby. ‘The grant of an exclusive right to 
sell a patent in Tennessee does not imply that the 
state shall maintain such laws as will make notes 
executed for such patents, or an interest therein, 
negotiable,nor that it shall not pass laws subjecting 
them to all proper defenses as against all holders. 
it might be of some pecuniary advantage to some 
real or pretended patentee that notes executed to 


him for his patent, or an interest therein, should | 


be clothed with the completest negotiability; but 
the privilege of enjoying that advantage is not 
embraced in his right to sell, nor is a statute that 
denies him such advantage an abridgment of that 
right, or a detraetion from it. A patentee’s right 
of sale as such is, of course, the same in every 
state; and yet it is obvious that his sale notes may 
be negotiable in some states and non-negotiable 
in others, according to their local laws on that 
subject. Again, if his right of sale, which must 
be the same in every state, included the privilege 
of demanding negotiability of sale notes, all 
states, though otherwise empowered and per- 
mitted to adopt laws of the one type or the other 
at will, would be constrained, at least as to him. 
to conform them to his personal interest—an idea 
not to be entertained for aninstant. See Tod v. 
Wick, 36 Ohio St. 370. 

These statutes are also sustainable as valid 
police regulations, having been passed in good 
faith for the real promotion of the public welfare, 
and being well caleulated to accomplish that end 
through the fair and much needed protection 
thereby afforded against imposition and fraud, so 
often and so easily perpetrated in the sale of the 
peculiar incorporeal rigbt, or intangible property, 
contemplated. Weare aware of nocase in which 
the Supreme Court of the United States has con- 
sidered the validity or invalidity of such legisla- 
tion. The decisions of other courts are not in 
harmony. Some of them deny and others aftirm 
the constitutionality of similar statutes ; the earlier 
adjudications being mainly of the former class, 
and the later ones generally of the latter class. 
Among the cases in which the denial is made are: 
Ex parte Robinson, 2 Biss. 309, Fed. Cas. No. 
11,932; Helm v. Bank, 43 Ind. 167,13 Am. Rep. 
395: Hollida v. Hunt, 70 I}. 109, 22 Am. Rep. 63; 
Cranson y. Smith, 37 Mich. 309, 26 Am. Rep. 514; 
Crittenden v. White, 23 Minn. 24, 23 Am. Rep. 
676; Wollen v. Banker, 6 Am. Law Ree. 236, Fed. 
Cas. No. 18.030, note 22 Am. Rep. 69. And among 
those making the aflirmative are: Brechbill v. 
Randall, 102 Ind. 528, 1 N. E. Rep. 362, 52 Am. 
Rep. 695; New v. Walker, 108 Ind. 365, 9 N. E. 
Rep. 386, 58S Am. Rep. 40; Tod. v. Wick. 36 Ohio 
St. 370; Haskell v. Jones, 86 Pa. 173: Herdrie v. 
Roessler, 109 N. Y. 127, 16 N. EK. Rep. 198: 'Til- 
son v. Gatling, 60 Ark. 114, 29 8S. W. Rep. 35; 
Mason‘v. McLeod, 57 Kan. 105, 45 Pac. Rep. 76, 41 
L. R. A. 548, 57 Am. St. Rep. 327. If necessary, 
other cases of each line might be cited. Ex 
parte Robinson,’supra, which stands at the head of 





those cases declaringjlegislation of this kind vio- 
lative of the federal constitution, and upon whose 
authority the most Jof them seem to be rested, 
is believed by some courts to have been over- 
thrown by the reasoning of the Supreme Court of 
the United States in Patterson v. Kentucky, 97 
U.S. 501, 24 L. Ed. 1115; Reeves v. Corning (C. 
C.), 51 Fed. Rep. 774; Brechbill v. Randall, 202 
Ind. 528, 1 N. E. Rep. 362. 52 Am. Rep. 695; but 
a different view of that reasoning was expressed, 
and the doctrine of Lx parte Robinson applied, 
in Castle v. Hutchinson (C. C.), 25 Fed. Rep. 
394. However that may be, it is certain that the 
earlier Indiana cases, which followed Ex parte 
Robinson, have been overruled by later ones, 
which distinctly assert the opposite doctrine, as 
do most of the later caseseverywhere. In Mason 
v. McLeod, supra, which is the latest of all these 
cases coming under our observation, the court, 
after reciting the several provisions of the Kansas 
statute, including ene like that contained in our 
Act of 1897, said: ‘In our opinion these provis- 
ions do not {touch upon the federal [power, nor 
interfere with the right secured to the patentee 
by the federal law. Itis true that no state can 
interfere with the right of the patentee to 
sell and assign his patent, nor take away any 
essential feature of his exclusive right. The 
provisions in question, however, have no such 
purpose or effect. They are in the nature of 
police regulations, designed for the protection of 
the people against imposition and fraud. There 
is great opportunity for fraud and imposition in 
the transfer of intangible property. such as exists 
in a patent right,and many states have pre- 
scribed regulations for the transfer of such prop- 
erty differing essentially from those which control 
the transfer of other property. There weresome 
early decisions holding that such regulations 
trenched upon the federal power and the rights of 
the patentee; but recent authorities hold that rea- 
sonable police regulations may be enacted by the 
state without usurping any of the powers of the 
federal government, or infringing upon the 
exclusive right of the patentee.’ It cannot 
properly be assumed that every requirement the 
state may make of a patentee in connection with 
the sale of his patent is an unauthorized and 
illegal interference with the right granted him by 
the federal government. Some requirements that 
bave been made from time to time deserve that 
characterization, because really of a burdensome 
and unjust nature; while others do not, be- 
cause not of that nature. One instance of the 
former kind is a requirement that the patentee 
shall pay a license tax for the privilege of selling 
his patent in the state. Legislation making this 
exaction, like that laying a similar burden on 
interstate commerce (Robbins v. Taxing Dist., 
120 U. S. 489, 7 Sup. Ct. Rep. 592, 30 L. Ed. 
694; State v. Scott, 9S Tenn. 254, 39S. W. Rep. 1, 
36 L. R. A. 461), is repugnant to the federal 
constitution, and therefore nulland void. Peo- 
ple v. Board of Assessors of City of Brooklyn, 
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156 N. Y. 417, 51 N. E. Rep. 269, 42 L. R. A. 290; 
Com. v. Petty{(Ky.), 295. W. Rep. 291, 29 L. R. 
786; State v. Butler, 3 Lea, 222. An instance of 
the other kind is afforded by the present enact- 
ment, which, as already seen, is neither burden- 
some nor unjust. It should be observed, in 
passing, that there is a marked difference under 
the law between the right to sell the patent itself 
and the right to sell the patented article. he 
federal government protects the former (cases 
last cited), but not the latter, from the state 
taxation. Webber v. Virginia, 103 U.S. 844,26 
L. Ed. 565. Indeed the'state may, by reasonable 
police legislation, actually exclude the patented 
article, when deemed dangerous, from sale at all 
in the state. Patterson v. Kentucky, 97 U. S. 
501, 24 L. Ed. 1115, affirming Patterson v. Com.. 
11 Bush, 311, 21 Am. Rep. 220. Notwithstanding 
the legal distinction between the right to sell the 
patent and the right to sell the patented article. 
so clearly defined in Patterson v. Kentucky, 97 
U. §. 501, 24 L. Ed. 1115,and Webber vy. Virginia, 
102 U. 8. 344, 26 L. Ed. 565. and the greater 
latitude allowed the states in reference to the 
former, we think the announcement of their 
general police power made in each of those cases 
conclusive in favor of the constitutionality of the 
act impeached in this case. 


Nore.—Right of a State to Discriminate Against 
or Restrict the Sale of Patent Rights.—How tar the 
states may goin their own protection under the police 
power before they infringe upon the exclusive juris- 
diction and authority of congress, andthe federal gov- 
ernment, is not very definitely determined. Perhaps 
the case of Patterson v. Kentucky, 97 U. S. 501, inas- 
much as it relates to the sale of patented articles, is 
most pertinent of the many cases on this point. In 
this case it was held that where, by the application of 
the invention for which letters patent have been 
granted, tangible property comes into existence, it is 
to the same extent as that of any other species of 
property, subject, within the several states, to the 
control of the states under the police power. The 
court, contrary to what may be said in the decisions 
on this question clearly distinguished this decision 
from a case where a state interferes, not with the 
subject-matter of the patent, but with the right of the 
patent itself. The court says on this point: “‘The right 
of property in the physical substance, which is the 
fruit of the discovery, is altogether distinct from the 
right in the discovery itself. Its enjoyment 
[the patent right] may be secured and protected by 
national authority against all interference.” 

It will be seen that under the light ef the most 
pertinent decision of the supreme court on this ques- 
tion, the limitations on the right of the states to re- 
strict or regulate patent rights is not altogether free 
from difficulty. Nor does the many conflicting de- 
cisions of the state courts serve to clear up the dif- 


ficulty in any appreciable degree, especially when it is - 


evident that the majority of the cases upholding the 
power of the states in such cases expressly rely en 
the case of Patterson v. Kentucky, supra, which, as 
we have seen, distinctly disaffirmed any intention to 
rule on that point, and, if the words used in that de- 
cision have any force outside of the exact question 
decided, would seem to lead to an opposite conclu- 
sion, The great difficulty with this question is the 
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injecting into it considerations as to the extent of that 
vague, indefinable power of the state to pass police 
regulations. Separated from all questions as to the 
right of the state under the police power, to protect 
itself against fraud and imposition, there could, of 
course, be no doubt that such legislation as is set out 
in the principal case would be a gross interference 
with the constitution and laws of the United States 
which secure to inventors ‘the exclusive right’’ to 
their respective disccveries. Holden v. Hardy, 169 
U.S. 391. The question, therefore,is how far and under 
what circumstances can the police power of the 
states interfere with this right so jealously regarded 
and protected by the federal government. 

The evil which has provoked such legislation as 
that construed in this annotation, is the gross fraud 
which is often practiced under color of patent rights, 
by which the public are cheated by the sale of worth- 
less inventions or of such which the alleged patentee 
has no right to sell or which has been rejected as 
worthless or as an infringement. While the evil is 
unfortunately one which is both serious and difficult 
to meet, yet we confess an inability to see in what 
way it differs from all other “gold bricks”? which are 
offered to the people, and the innumerable instances 
of gross frauds which are more common than the one 
which we have for consideration at thistime. The 
state has the right to punish fraud and to prevent it 
if possible, but it cannot make any discrimination. 
Thus, as was said in Cranson v. Smith, 37 Mich. 309, 5 
Cent. L. J. 386: ‘*The state may punish frauds upon 
its citizens committed by any manner of false pre- 
tenses. But it cannot lawfully assume that the 
rights granted by the United States are presumably 
fraudulent, nor can it punish frauds committed by 
persons holding those privileges on any different 
grounds than others. Such presumptions are in 
plain violation of every principle of justice and con- 
stitutional obligation.’’ 

The history of the decisions on this question are 
interesting. In Ex parte Robinsoo, 2 Biss. 309, 
which, as the principal case says, is the leading au- 
thority against the right of the states in this class of 
cases, held that where a statute attempted to make it 
unlawful for any one to sell any patent right without 
first filing with the clerk of the county copies of his 
letters patent with an affidavit as to their genuine- 
ness, and his authority to make the sale, such stat- 
ute was void. The same kind of an act was held void 
in Nebraska. Wilch v. Phelps, 14 Neb. 134. But a 
similar statute in Indiana, requiring persons who sell 
patent rights to file a copy of the letters patent and 
an aftidavit of genuineness and authority to sell, was 
held valid in Brechbill v. Randall, 102 Ind.528; Reeves 
y. Corning,51 Fed. Rep. 774. This was the first scheme 
adopted to meet the alleged fraudulent practices in 
the sale of patent rights. On principle we think 
such legislation is clearly a violation ofthe patentee’s 
right under the constitution and laws of the United 
States. It compels him to do something which no 
other vendor of any eother kind of rights or property 
is expected to do. It directly discriminates against 
the right congress has given the patentee to go into 
any market and sell his property. No authority but 
congress can limit that right unless it could be 
shown that the exercise of that right generally was 
injurious to the states, which, of course, could not 
be seriously contended. The state has therefore no 
right to put any burden on the rightful exercise of 
that right, and if they desire to punish fraudulent 
practices connected therewith they must confine 
their punishments to those who commit the fraud, 
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or else free the law from all discriminations. An- 
other scheme was tried by Kentucky of requiring a 
license to be taken out by every person desiring to 
sell a patent. This scheme was too ridiculous an 
interference with the patentee’s right of sale to ad- 
mit of serious discussion, and it was effectually 
smothered under the strong and scathing opinion of 
Justice Paynter in the case of Commonwealth vy. 
Petty, 96 Ky. 452. In this case the court emphatically 
approved the case of Ex parte Robinson, and the 
authorities which followed it, and shows plainly the 
fallacy of any opposite doctrine based on the author- 
ity of Patterson v. Kentucky, supra, when the su- 
preme court in that case so plainly djstinguishes be- 
tween the right of the state in cases of the sale of the 
patented articles and the sale of the patent right 
itself. 

The scheme most extensively adopted, however, is 
that set forth in the principal case of requiring that 
notes or other obligations given for patent rights 
should have written on the face ofthe instrument 
the words “‘given for a patent right,” and making it 

misdemeanor to knowingly take a note under such 
circumstances without such words. The late cases 
involving statutes of this kind seem uniformly in- 
clined to uphold their validity. This isthe latest 
attempt to reach this kind of fraud and it is apparent 
that the courts have made every effort to sustain and 
justify it. They feel the necessity of such legislation 
and seem to easily persuade themselves that this new 
scheme is of such a character as not to violate any 
material right of the patentee guaranteed to him by 
federai laws. Herdic v. Roessler, 109N. Y. 127; Tod 
v. Wick Bros., 56 Ohio St. 370; Shires v. Common- 
wealth, 120 Pa. St. 368; Tilson v. Gatling, 60 Ark. 114, 
29S. W. Rep. 35; Mason v. McLoed, 57 Kan. 105, 45 
Pac. Rep. 76. One of the most authoritative cases 
bolding to a view contrary to that taken in these 
decisions is that of Castle v. Hutchinson, 25 Fed. 
Rep. 394. In this case it was held that a state statute 
providing that any person who may take an obliga- 
tion for which any patent right shall be the consid- 
eration, shall insert the words, “given for a patent 
right,’”’ is unconstitutional and void. Itis somewhat 
humorous to note, as evidencing the confusion on 
this point, that the subsequent federal case of Reeves 
v. Corning, already cited as in favor of the right of 
the state to interfere in such cases by requiring the 
registration of the patent, and which is cited in the 
principal case as sustaining its position therein, di- 
rectly approves the decision in the case of Castle v. 
Hutchinson, supra, and distinguishes it in the follow- 
ing layguage: ‘That decision may well be supported 
on the ground of an unjust and unauthorized dis- 
crimination. It singles out notes given for patent 
rights from the common mass of such property, and 
requires them to be valid to show on their face the 
nature of their consideration. Such discrimination 
would seem to render the statute unconstitutional. 
If the section had required all notes to exhibit on 
their face the consideration for which they were 
given, a very different questidh would have been 
presented. In my opinion the case of Castle v. 
Hutchinson is correctly decided.”? Other authori- 
ties directly sustaining that view of the question 
presented in Castle v. Hutchinson, supra, are as fol- 
lows: Holliday. Hunt, 70 Ill. 109, 22 Am. Rep. 63: 
Crittenden v. White, 23 Minn. 24,33 Am. Rep. 676; 
Cranson v. Smith, 37 Mich. 309, 5 Cent. L. J. 386; 
State v. Lockwood, 43 Wis. 403. In the case of Cran- 
son v. Smith, supra, the court said: ‘‘Where any 
right is subject to the regulation of congress, it is not 





competent for state laws to impose conditions which 
shall interfere with such right or diminish their 
value. In the absence of any policy to the contrary, 
the transfer of such rights may follow, as it usually 
does, the state rules applicable to similar property 
as tosales or inheritances. But any attemptto dis- 
criminate against itis a direct invasion of the anu- 
thority of the United States, and is invalid.’? The 
fatal element in this kind of legislation, therefore, is 
not as stated by the principal case, that the state has 
not, the right to regulate the negotiability of bills and 
notes, but because it directly discriminates against 
a right of federal jurisdiction, and subject to federa) 
regulation. Such discrimination is an unlawful in- 
terference with the right of congress, and, therefore, 
void. We are, for these reasons, inclined to dissent 
from the decision in the principal case. 





JETSAM AND FLOTSAM. 


ADVERTISING BY LAWYERS. 
The following strong statement of the right of a 
lawyer to advertise is made by David A. Gourick, an 
attorney of Washington, D. C., and editor of 
Gourick’s Digest: “In an article entitled ‘Legal 
Advertising’ The American Lawyer says that ninety- 
nine per cent. of attorneys have already abandoned 
the old fashioned idea that it is derogatory to a pro- 
fessional man to allow his name to appear in print in 
the shape ofa direct appeal for business; thatit is 
now well recognized that unless the average practi- 
tioner adopts some method of making himself known 
to the community, many items of business which 
would otherwise come to him will be sent elsewhere; 
that some of the bar associations have taken this 
matter up, notably that of Wisconsin, which, in its 
code of ethics, expressly declares that newspaper 
advertisements, circulars, and business cards by at- 
torneys are perfectly legitimate; that the days have 
passed when the young attorney was supposed to 
rent an office and sitin it until somebody came in, 
dug him out of the accumulated dust often years, 
and asked him to take a case which brought fame 
and fortune; that the largest firms are constantly 
adopting all kinds of expedients, one of the most 
popular of which has been the taking into the part- 
nership of young college graduates witb a ‘pull;’ 
that the favored young man is usually allowed to 
blazon his name on the door, and to draw summonses 
and citations occasionally; that his salary isa good 
one, for which he makes due and adequate return in 
the way of bringing in business, and that on the 
other hand, there is the individual of the old school 
who would as soon confess to a homicide as to own 
that he had allowed his name to get into print, and 
yet, that usually this very same person, whenever 3 
bar association meeting or dinner takes place, will be 
the most strenuous in insisting that the reporters 
present shall ‘get his (and his firm’s) name right.’ 
We once had the old fashioned prejudice against 
advertising—contracted it in good old Philadel phia— 
but got bravely over it some time ago by the exercise 
of a little horse sense, and have been liberal users of 
printers’ ink ever since to our entire satisfaction and 
aself-respect that we could not enjoy if we worked 
church circles, wife’s relations, and fraternal soci- 
eties asis done by many who pride themselves on 
their old time methods.” 
LAW. 


When God said, ‘‘Let there be light,’ there was 
light; and that was law. The sun, moon and stars 
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operate according to a law fixed by the Creator of all 
things. The human body operates on the lines of 
perfect law, and when this law is violated a penalty 
must be paid. Many men have doubted and disputed 
the existence of a God, but they have been made to 
realize that, in spite of their disputations and their 
doubts, there are natural laws which cannot be vio- 
lated with impunity. So society must have laws and 
these laws will exist and be enforced in spite of the 
protests of those who oppose all law and all govern- 
ment. Those whodo not understand the law, and 
even those who dispute the authority of the law, are 
willing to take advantage of the law whenever they 
need protection. When Emma Goldman and her 
fellow anarchists were placed under arrest they were 
quick to call for a lawyer and ready to avail them- 
selves of the guarantees of the government, although 
in doing so they invoked the aid of the government 
which they had denounced. 

While it was law that forbade the anarchists to do 
evil, it was likewise law that threw about them the 
safeguards essential to individual liberty. It was 
law that enabled these people, even in the moment 
when public passion was stirred to its depths, to es- 
cape swift and summary punishment—a punishment 
which in the absence of proof would have been 
injustice. 

Dr. Johnson said: ‘‘Law is the last result of 
human wisdom acting upon human experience for 
the benefit of the public.’”?’ No one has contended 
that Jaw is perfect; the steady trend of the good men 
of the world has been, and is, to make upon the law 
such improvements as are suggested by experience. 
History is filled with the achievements of men who 
have organized opposition to governments then ex- 
isting; but honor is accorded only to those who, 
while protesting against one form of government or 
one administration of government, proposed to sub- 
stitute in its place, not anarchy, but another form of 
government or another administration complete in 
its order and in their opinion more likely to be ad- 
vantageous to the people. 

. Even our own Declaration of Independence, after 
stating the ends of government, said ‘“‘whenever any 
form of government becomes destructive of these 
ends, itis the right of the people to alter or to abolish 
it, andto substitute a new government, laying its 
foundations on such principles, and organizing its 
powers in such form as to them shall seem most 
likely to effect their safety and happiness.” This 
clear right was recognized, not that it would give to 
any one within the confines of civilization the priv- 
ilege of rejecting all law and combatting all order, 
but rather that when one form of law or government 
became destructive of the ends of government, the 
people, acting through the majority, might change 
the form of the law, not by the destruction of govern- 


thorities took every care to save hini from violence, 
and in all the history of the world the cause of good 
government was never more completely vindicated 
or the authority of the law better illustrated than in 
the trial accorded the president’s murderer. 

The bar association of Buffalo realized that this 
was to be asupreme test of the wisdom and justice 
of law, and therefore the association asked for the 
appointment of two of the most eminent lawyers of 
the community, Judge Titus and Judge Lewis, as at- 
torneys forthe prisoner. Although the task was & 
thoroughly distasteful one, the responsibility im- 
posed by the court was accepted by the lawyers, and 
within one week after the president was laid to rest, 
in spite of excitement and passions, the assassin went 
to trial surrounded by the protection accorded to 
every individual under the law. While itis law that 
requires the life of the president’s assassin, now that 
his guilt has been judicially established, it is likewise 
the law that prevents the conviction of innocent or 
irresponsible men. Not only did the court inquire 
into his act in firing the shot, but it caused an exam- 
ination to be made by the most emivent physicians to 
determine whether the prisoner at the bar was sane, 
and, therefore, responsible for the deed. 

This display of justice, this zealous care for the 
rights of the prisoner demonstrates the rectitude of 
the government, and the regard for the wisdom of 
the very rules which Czolgosz and his colleagues dis- 
pute and despise. 

It is said that the anarchists who have been defy- 
ing the authority of society and government also 
deny the existence of a God. The necessity for gov- 
ernment is recognized in Holy Writ, and the con- 
stant effort of statesmen who have had at heart the 
well-being of society has been to make human laws 
conform as nearly as possible to the laws of nature 
and of nature’s God. The laws of men have been 
imperfect, and to the end of time the laws of men 
will lack perfection, but the remedy is notin the 
destruction of all law, but in the remodeling and re- 
forming of existing laws in accordance with the les- 
sons of human experience. Law is all pervasive, 
and its authority includes man, the climax of crea- 
tion, as well as the smallest atom. 
elf the fear of God is the beginning of wisdom, the 
recognition of authority and obedience to law come 
nextin the pathway of progress. As centuries pass 
the human law should more nearly approach toward 
the perfection of that divine law whose infinite scope 
the poet describes when he says: 

“That very law which molds a tear 
And bids it trickle from its source— 
That law preserves the earth a sphere 
And guides the planets in their course.”’ 
—Wm. J. Bryan in The Commoner. 





ment, but by the substitution of more wholesom 
laws, better order and a more perfect government. 
Society will be benefited if the attention ofall is 
fixed upon the manner in which every safeguard was 
thrown about the president’s assassin. When he 
fired upon the president, that was anarchy; when the 
crowd, excited by the assault upon the chief magis- 
trate, and justly indignant, sought to destroy the 
assassin’s life, that was anarchy; but when the 
wounded president said, ‘‘Let no one hurt him,’’ 
that waslaw. Itis not difficult to understand why 
the impulse of the crowd at Buffalo was to destroy 
the assassin, yet, had his life been taken, an injury 
would have been done to the cause of good govern- 
ment. It wasin recognition of this fact that the au- 





QUERIES AND ANSWERS. 


VALIDITY OF CONSTITUTIONAL PENALTY AGAINST SELL- 
ING SHARES OF STOCK ON MARGIN. 


To the Editor of the Central Law Journal: 


The constitution of the state of California provides 
that: ‘All contracts for the sale of shares of the 
capital stock of any corporation or association, on 
margin or to be delivered at a future day, shall be 
void, and any money paid on such contracts may be 
recovered by the party paying it by suit in any court 
of competent jurisdiction.” 1. Can such a constitu- 
tional provision stand asa forfeiture or penalty? 2. 
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Is it not beyond the police power ofa state to exact 
such an organic law in restraint of trade’ 3. Isnot 
such a section in a state constitution in the nature of 
class legislation? 4. Has the constitution of any state 
the right to discriminate against the sale of any 
particular property in an open market? Heavy liti- 
gation is in progress in different states in which these 
questions are tnvolved. If any of your correspondents 
could shed any light on this subject it would prove 
very interesting to your readers. 

Hoping some contributor can handle this subject, I 
am one of your subscribers, 
San Francisco, Cal. T. S. MINOT. 

Sir: In reply to Mr. Minot’s queries as to validity 
of constitutional penalty against selling stock on mar- 
gins, referring to a constitutional provision of Cali- 
fornia, I respectfully suggest that: its ‘constitutional 
character raises it above such a controversy as he 
indicates. If it were an act of legislation I might 
cite him similar legislation in Wisconsin, which has 
been the subject of judicial discussion; but questions 
as to the wisdom, expediency or justice of constitu- 
tional provisions are immaterial. As is said by Denio, 
J.,in Matter of Lee’s Bank, 21 N. Y 9, “The consti- 
tutional convention was not obliged, like legislative 
bodies, to look carefully to the preservation of vested 
rights. It was competent to deal, subject to ratifica- 
tion by the people, with all social and vested rights.” 
It is the sovereign law of California; and if not con- 
trary to the federal constitution is the law, no matter 

- how much it may invade private right. The phrase 
‘‘police power” is generally used to denote such 
power of the legislative as is exercised subordinate 
to the constitution, but there is no limitation on the 
power of the people to inject into a state constitution 
class provisions. I would be thankful to any one for 
a citation to authority wherein any constitutional 
provision was ever criticised on the grounds sug- 
gested by your correspondent. 


Stevens Point, Wis. JNO. H. BRENNAN. 








HUMORS OF THE LAW. 





THE LAWYER’S LULLABY. 


Be still, my child, remain in statu quo 
While I propel thy cradle to and fro. 
Let no involved res inter alios 

Prevail while we’re consulting in/er nos. 


Was that a little pain in medias res? 

Too bad! too bad! we’ll have no more of these. 

I’ll send a capias for some wise expert 

Who knows how to eject the pain and stay the burt. 


No trespasser shall come to trouble thee; 
for thou dost own this house in simple fee, 
And thy administrators, heirs, assigns, 

To have, to hold, convey at thy designs. 


Correct thy pleadings, my own baby boy, 

Let there be an abatement of the joy; 

Quash every tendency to keep awake, 

And verdict, costs and judgment thou shalt take. 
—Boston Transcript. 


Here is a story which Baron Dowse, the celebrated 
Irish judge, once told in that exaggerated brogue 
which he loved to employ: ‘I was down in Cork, 
last month, holding assizes. On the first day, when 
the jury came, the officer of the court said: ‘Gintle- 

en av the jury, ye’ll take your accustomed places, 





if ye plaze.’ And may I never laugh,” said the Baron, 
‘if they didn’t all walk into the dock.” 


New Clerk—Who is that old duffer that has so 
much to say? 

Old Clerk—Oh, he’s the firm’s silent partner.—New 
England Grocer. 


“A woman,” says an evening journal, “‘was about 
to have an oath administered to herin Aberdeen 
police court, and the magistrate asked her: ‘My good 
woman, do you know the nature ofan oath?’ ‘Weel, 
said the witness, ‘I think I should. My man’s a shore 
laborer!’ ”’ 


A NOVEL SPEECH. 

The following is an extract made from the speech 
of a defendant, who was arguing his own case, in an 
indictment for injuring stock in an enclosure, not 
surrounded by a lawful fence. To understand the 
matter, it must be stated that the State’s attorney 
was bald. 

‘Gentlemen of the jury, I have always noticed that 
lawyers criticise each other. The people of— 
county are proud of the honored State’s attorney, 
and I would be too if be was not prosecuting me. He 
is an oily tongued, slick headed lawyer, who looks 
like he had his head in the lap of Delilah. If Abso- 
jlom had been clear- headed as the honored State’s at- 
torney, he never would have been found hanging by 
his head. In his hands, [am reminded of the boy 
who went to a lawyer’s office and asked the lawyer, 
‘What he kept to sell.’ The lawyer replied, ‘Fools.’ 
The boy said, ‘You must be doing a rushiag business, 
as all are sold out but one.’’”’ The Journal was not 
informed as to the result of this trial, but the defend- 
ant ought to have been acquitted.—North Carolina 
Journal. 
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1. ACCOUNT STATED—Cannot be Attacked Except by 
Bill in Equity.—The account stated is a complete bar 
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to an actionupon matter embraced therein, and the 
only remedy is by bill in equity to reopen the account 
stated.—_Wonderly v. Christian, Mo. App., decided at 
St. Louis, Dec. 17, 1901, not yet reported. 

2. ACKNOWLEDGMENT—Evidence.—A notary public 
may properly testify that he took an acknowledgment 
of a deed of trust.—Cassidy v. Scottish-American 
Mortg. Co., Tex., 64S. W. Rep. 1023. 

3. ACTION—Consolidation of Actions.—Actions to 
foreclose trust deed and to set aside property as home- 
stead held properly consolidated.—Leslie v. Elliott, 
Tex., 64S. W. Rep. 1037. 

4. ALTERATION OF INSTRUMENTS—Indorsement on 
Note Not a Material Alteration.—Indorsement on back 
of note by payee thereof held not a material altera- 
tion.—Reed v. Culp, Kan., 66 Pac. Rep. 616. 


5. APPEAL AND ERROR—Effect of Clerk’s Approval of 
Appeal Bond.—The bare approval of an appeal bond 
by the clerk of the trial court is not sufficient evidence 
of the solvency of the ,sureties.—Evans v. Ashburn, 
Tex., 64S. W. Rep. 998. 


6. APPEAL AND ERROR—Failing to Point Out Assign- 
ments of Error.—An appeal will not be dismissed be- 
cause of plaintiff's failure in his statement of the case 
to point out in his assignments of error the relations 
of one part of the evideneée to another.—McDougald v. 
Town of Lumberton, N. Car., 39 8. E. Rep. 826. 


7. APPEAL AND ERROR—ObDjection to Consolidation 
of Actions.—Where several actions were consolidated 
by consent, it is too late to object, and the jurisdiction 
of the supreme court will be determined by the whole 
amount involved in the consolidated action.—Skin- 
ner v. Board of Comrs. of Cowley County, Xan., 66 
Pac. Rep. 635. 


8. APPEAL AND ERROR—ODjection to Parties.—That 
a person is not madea party to an action cannot be 
first objected to on appeal.—Leslie v. Elliott, Tex., 64 
8S. W. Rep. 1037. 


9. APPEAL AND ERROR—Signing Appeal Bond.— Where 
all respondents prosecute an appeal, it will be dis- 
missed where the appeal bond is signed only by them. 
—Griswold v. Thornton, Ala., 30 South. Rep. 717. 


10. ARSON—Evidence of Acts of Accessory.—Evi- 
dence of acts of one charged as accessory, but net 
connected with defendant or with the crime, should 
not be received.—Ray v. State, Tex., 64S. W. Rep. 
1057. 


11. ASSIGNMENTS FOR BENEFIT OF CREDITORS—Ig- 
norant Enforcement of Attachment by Creditor Nota 
Repudiation.—Subsequent enforcement by creditor of 
attachment lien acquired in ignorance of assignment 
for benefit of creditors held not a repudiation of such 
assignment, so as to preciude proof of claim before 
assignee.—National Bank of Commercev. Graham, 
Colo., 66 Pac. Rep. 684. 


12, ASSOCIATIONS—Enjoining Punishment of Meim- 
bers for Trading With Plaintiff.—A third party cannot 
enjoin a voluntary unincorporated association from 
punishing a member for violation of a by-law prohib- 
iting him from trading with plaintiff, or with others 
who traded with him.—Downs v. Bennett, Kan., 66 
Pac. Rep. 623. 


13. ATTORNEY AND CLIENT—Fees Part of Judgment 
of Foreclosure.—Fees form part of a judgment in 
foreclosure, and are a trust for the attorney, if he has 
not been paid.—Loofbourow v. Hicks, Utah, 66 Pac. 
Rep. 602. 


i4. BAIL—Excessive Amount.—Bond of $500, required 
of defendant charged with aggravated assault causing 
death, held not excessive.—/x parte Smith, Miss., 30 
South. Rep. 710. 

15. BAIL—Right to Bind to Appear at {Succeeding 
Term.—The committing magistrate has the right for 
good cause to bind a defendant charged with crime to 
appear at the next ensuing term of the district court, 





instead of to the term of court then in session.— Za 
parte Hays, Tex., 648. W. Rep. 1049. 

16. BANKRUPTCY—Property of Bankrupt in Hands of 
a Receiver.—Where a corporation is adjudged a bank- 
rupt while its propery is inthe hands ofa estate re- 
ceiver, the property should be delivered to the trustee 
under Bankr. Act U. S. § 67, cl. “f."—Mauran v. Crown 
Carpet Lining Co., R. I., 60 Atl. Rep. 331. 

17. BENEFIT SOCIETIES—By-law Reducing Amount of 
Insurance.—A benevolent association, reserving the 
right, on issuance of certificate, to change its by-laws, 
cannot by subsequent by-law reduce the amount of 
insurance guarantied by the certificate.—Gaut v. 
Supreme Council A. L. H., Tenn., 64S. W. Rep. 1070. 

18. BOUNDARIES—Title and Determination of Boun- 
dary Lien.—Title to real estate is not putin issue by 
determination of county surveyor under the statute 
of the boundary line between two quarter sections.— 
Swarz v. Ramala, Kan., 66 Pac. Rep. 649. 

19. BOUNDARIBS—Not Entitled to Trial by Jury.—Es- 
tablishment of boundary line by county surveyor, 
under Laws 1891, ch. 89, is a statutory proceeding, in 
which parties are not entitled to jury trial.—Swarz v. 
Ramala, Kan., 66 Pac. Rep. 649. 

20. BUILDING AND LOAN ASSOCIATIONS--Crediting 
Payments Made on Stock.—In an action by the as- 
signee of building association to recover a loan made 
to a stockholder, it was error to allow defendant 
credit by payments made on stock.—United States 
Building & Loan Assn’s Assignee y. Brunner, Ky., 64 
S. W. Rep. 996. 

21. BUILDING AND LOAN ASSOCIATIONS—Law Regulat- 
ing Question of Usury.—Transactions wit a foreign 
building association held to constitute a contract to 
be performed in the state of the corporation's resi- 
dence, and not usurious, unless so under the laws of 
that state.—People’s Building, Loan & Saving Assn. v. 
Berlin, Pa., 50 Atl. Rep. 308. 

22. CARRJERS—Goods Lost in Unprecedented Storm. 
—Where, in an action against a carrier for goods lost 
in an unprecedented storm, it appeared that the place 
of storage was safe under usual conditions, the com- 
pany was not liable.—International & G. N. R. Co. v. 
Bergman, Tex., 64 S. W. Rep. 999. 

23. CARRIERS — Indictment for Discriminating 
Charges in Long and Short Hauls.—Under Ky. St. § 820, 
no indictment can be found against a railroad com- 
pany for charging more for transporting property or 
passengers fora shorter than for a longer distance 
until the railroad commissiom has refused to exoner- 
ate the carrier.—Illinois Cent. R. Co. v. Common- 
wealth, Ky., 64S. W. Rep. 975. 

24. CARRIERS OF LIVE STOCK—Kefusal to Transport 
Cattle.—Under Code, § 1964, a railroad company, refus- 
ing to transport a car load of catéle, is liable to a sep- 
arate penalty for each animal.—Carter v. Wilmington 
& W.R. Co., N. Car., 39S. E. Rep. 827. 


25. CERTIORARI—When Writ Will Issue.—Certioraré 
will issue only in a case involving an issue between 
the parties.—Bosio v. Picton, La., 30 South. Rep. 999. 


26. CHARITIES—State Control Over Insane Asylums. 
—State held to have complete and absolute control 
over the corporation known as the “New Hampshire 
Asylum for the Insane,” and over its property unless 
limited by trust.—Opinion of the Justices, N. H., 50 
Atl. Rep. 328. 

27. CHATTEL MORTGAGES—Mortgagee Not Liable for 
Warranties of Mortgagor. — Mortgagee is not liable 
for warranties made by mortgagor in possession sell- 
ing the property by permission.—Biyth & Fargo Oo. v. 
Houtz, Utah, 66 Pac. Rep. 611. 

28. CONSPIRACY—Criminal Intimidation by Strikers. 
—Where striking workmen by concerted action under- 
ake to prevent other workmen from entering or con- 
tinuing in the service of their employer by the use of 
violence, threats and intimidation, they are guilty of 
a criminal conspiracy, and it is the duty of a court of 
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equity to enjoin the continuance of such methods.— 
Allis Chalmers Co. v. Reliable Lodge, U.S. C. C., N. D. 
Ill., 111 Fed. Rep. 264. 

29. CONSTITUTIONAL Law—Question of Constitution. 
ality Decided Only When Necessary.—The courts will 
not decide a constitutional question, except when 
necessary to the disposition of a cause.—Hendricks v. 
State, Miss., 30 South. Rep. 708. 

30. CONSTITUTIONAL Law—Redemption of Store Or- 
ders and Scrip.—Provision for redemption of store 
orders, scrip., etc., in money in Act Tenn. March 17, 
1899, held not unconstitutional as an arbitrary interfer- 
ence with the right of contract.—Knoxville Iron Co. v. 
Harbison, U. 8. 8.C., 22 Sup. Ct. Rep. 1. 

31. CONTRACT—Interpretation of Vague Contracts.— 
Where the language of the contract is vague of suscep- 
tible of different constructions, the construction put 
upon it by the parties and acted upon by them is of 
great weight.—Craig v. Seybt, Mo. App., decided at 
St. Louis, Dec. 17, 1901, not yet reported. 

32. CORPORATIONS — Consolidations.—Assets of Cor- 
poration trust fund affected with equity for which con- 
solidating corporation must answer to creditors.— 
Berthold v. Lumber Co., Mo. App., decided at St. 
Louis, Dec. 17, 1901, not yet reported. 

83. CORPORATIONS—Limitations on Right to Recover 
for Unpaid Subscriptions.—Creditors of a corporation 
held not entitled to recover unpaid subscriptions to 
capital stock after the corporation’s right to recover 
the same had been barred by limitations.—Hawkins vy. 
Donnerberg, Oreg., 66 Pac. Rep. 691. 

34. CORPORATIONS—Right of Officer to Contract for 
Medical Attendance.—The secretary and general man- 
ager of a mining corporation held to have no implied 
power to bind the corporation by a contract for med- 

.ical attendants on injured employees.—Spelman vy. 
Gold Coin Min. & Mill. Co., Mont., 66 Pac. Rep. 597. 

85. Costs—Where Order is Modified on Appeal and 
Resale of Property Ordered.—Where decree confirm- 
ing a sale free from homestead exemption was modi- 
fied on appeal, and a resale ordered subject tothe 
homestead, costs should go against complainant after 
the decree for the sale—Hamby v. Lane, Tenn., 64 8, 
W. Rep. 1067. 

36. COUNTERFEITING—Vassing Counterfeiting Money. 
—The passage of a Confederate bill as money is not a 
violation of the fourth clause of Rev. St. § 5430.— 
United States v. Barrett, U. 8. D.C.,D.N. Dak., 111 
Fed. Rep. 369. 

37. COUNTIES—D resentation of Claims.—Claimants 
need not make presentation of claims to county com- 
missioners before an action thereon.—Skinner v. 
Board of Comrs. of Cowley County, Kan., 66 Pac. Rep. 
635. 

38. CRIMINAL EVIDENCE—Declarations of Co-defend- 
ant.—The declarations of appellant’s co-defendant 
made when be was not present, were not admissible 
against him, in the absence of any evidence of a con- 
spiracy.—Strange v. Commonwealth, Ky., 64S. W. Rep. 
980. 

39. CRIMINAL EvVIDENCE—Drunkenness of Defendant 
as Part of Res Gest#.—Where defendant was charged 
with rudely displaying a pisol in a public place, evi- 
dence that he was drunk at the time was admissible as 
part of the res geste.—Garner y. State, Tex., 64S. W. 
Rep. 1044. 

40. CRIMINAL EVIDENCE—Former Testimony Admis- 
sible.—Where defendant had testified in his own be- 
halfon the first trial for homicide,jbut not on the 
second trial, evidence of his former testimony was ad- 
missible.—Wooley v. State, Tex., 64S. W. Rep. 1054. 

41. CRIMINAL TRIAL—improrer Remarks of Court.— 
That court, in overruling a motion to strike certain 
testimony on behalf of the estate, said, ‘‘I think the 
testimony is all right,” was not error.—People y. 
Smith, Cal., 66 Pac. Rep. 669. 

42. CRIMINAL TRIAL—Jurisdiction by Consent.—An 





agreement cannot give a police court jurisdiction of a 
matter within the exclusive jurisdiction of the circuit 
court.—Bailey v. Commonwealth, Ky., 64S. W. Rep. 
995. 

43. CRIMINAL TRIAL—Jurisdiction of Justice.—When 
affidavit was filed in the justicejcourt charging simple 
assault, of which the justice court had jurisdiction, it 
would not affect its jurisdiction If another court was 
also exercising jurisdiction of the same offense.— 
Funderburk v. State, Tex., 64S. W. Rep. 1059. 

44. CRIMINAL TRIAL—Twice in Jeopardy.—A prisoner 
once tried for felony before a jury regularly inpaneled, 
which failed to agree and was discharged by the court 
without the prisoner’s consent and without any actual 
imperious necessity, cannot, under the fifth constitu 
tional amendment,be retried for the same offense.— Lx 
parte Glenn, U.S.C. C.,N. D. W. Va., 111 Fed. Rep. 257. 

45 DaMaGges—Earning Capacity of Child.—Evidence 
of child’s Jearning capacity) held admissible in action 
against railroad company for injuries received on 
track.—Jeffries v. Seaboard A. L. R. Co., N. Car., 39S 
E. Rep. 836. 

46. DEATH—Action for Death is Joint.—Under the 
special statute of Montana giving a right of action for 
wrongful death to the heirs of the person killed, such 
right of action is joint, and allthe heirs must join as 
plaintiffs.—Whelan v. Rio Grande W. Ry., U.S.C. C., 
D. Mont., 111 Fed. Rep. 326. 

47. DEBDs—Conveyances to Take Effect Upon Death 
of Grantor.—An instrument conveying property “now 
to become hers absolutely at my death, whenlam 
through with the use of it,” is a contract, and nota 
will.—Sibley v. Somers, N. J., 50 Atl. Rep. 321. 


48. DEEDS—To One ‘‘and Her Children.’’-—A deed by 
a father conveying land to his daughter and her chil- 
dren held to create a life estate only in-the daughter, 
with the remainder to the children.—Barth v. Barth, 
Ky., 648. W. Rep. 993. 

49, DESCENT AND DISTRIBUTION—Garnishing Share of 
Debtor in Estate.—A ,judgment creditor, seeking to 
garnish money belonging to the debtor as heir, must 
allege and prove that there is no administration on 
the estate and that it is unnecessary.—Trueheart v. 
Savings & Loan Co., Tex., 64S. W. Rep. 1003. 

50. DESCENT AND DISTRIBUTION;— Wife Investing 
Husband With Separate Property.—The wife may in- 
vest her husband with her separate property when 
the transaction is free from misrepresentation, undue 
influence, or improper conduct by the husband.— 
Wilson v. Wilson, Ky., 64S. W. Rep. 981. 

$1. DivoRcE—Right of Divorced Wife to Homestead. 
—Under Shannon’s Code, § 3810, where a divorce is 
granted to a wife without any disposition of the home- 
stead, she loses all right thereto, and cannot maistain 
an independent proceeding to recover possession.— 
Moore v. Ward, Tenn., 64S. W. Rep. 1087. 

52. DRUNKENNESS—W hat is an Habitual Drunkard.— 
An habitual drunkard, within the statute,making it an 
offense to sell to such, is one who becomes frequently 
intoxicated.—State v. Shinn, Kan., 66 Pac. Rep. 650. 

53. EJECTMENT—Plalintiff Must Show Title.—In eject- 


: ment, defendant’s possession of the lundjwill be pre- 


sumed to be rightful until plaintiff show title.—Gol- 
forth v. Stingily, Miss., 30 South. Rep. 690. 

54. Equity—Filing of Affidavit to Plea in Equity.— 
The circuit court can allow aftidavit and certificate 
appended tojpiea in equity to be filed at any time 
before a decree pro confesso is entered.—Wilson vy. 
Mitchell, Fla., 30 South. Rep. 703. 

55. EVIDENCE—Admission in Abandoned Petition.— 
An abandoned original petition containing admissions 
on a fact in issue was admissible, though not verified. 
—Ft. Worth& D.C. Ry. Co. v. Wright, Tex.,64S8. W. 
Rep. 1001. 

56. EVIDENCE — Records as Evidence Against 
Stranger.—Record of instrument in books of register 
of deeds’ office held admissible as against a stranger to 
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the instrument.—Neosho Val. Inv. Co. v. Hannum, 
Kan., 66 Fed. Rep. 631. 

57. EvIDENCE—Secondary Evidence of Letters Not 
Authorized by Subpoena Duces Tecum.—Subpena to 
produce letters not in possession of party subp@naed 
held not to authorize secondary evidence thereof.— 
Jobes v. Lows, Kan., 66 Pac. Rep. 627. 

58, EXECUTION—Fixing Compensation of Custodian 
—Under Sess. Laws, 1891, p. 323, the action of sheriff in 
bimself fixing compensation of a custodian of prop- 
erty levied on by the sheriff, is void.—Blyth v. People, 
Colo., 66 Pac. Rep. 680. 

59. EXECUTION—Right of Execution Purchaser S8u- 
perior to Prior Unrecorded Deed.—An execution pur- 
chaser of land acquires title and right of possessiou 
as against the holder of a prior, but unrecorded, 
deed by the execution defendant.—Central City Trust 
Co. vy. Waco Bldg. Assn., Tex., 64S. W. Rep. 998. 

60. EXECUTORS AND ADMINISTRATORS—Liability for 
Sale of Note at Less than Appraised Value.—Where, 
on final account ofan executor, he shows that he re- 
ceived for a note all that it was reasonably worth, he 
is not chargeable with the difference from appraised 
value.—Warren v. Hendricks, Oreg., 66 Pac. Rep. 607. 

61. EXECBTORS AND ADMINISTRATORS—NO Right to 
Appointment After Declination.—A person named as 
executor in a will, who declines the trust, another 
being appointed, has thereafter no legal right to ap- 
pointment.—Briggs v. Probate Court of Westerly, R. 
I., 50 Atl. Rep. 335. 

62. EXECUTORS AND ADMINISTRATORS—Suit by Ad- 
ministrator d. b. n. to Recover Vouchers and Papers.— 
An administrator de bonis non can maintain suitagainst 
the administrator and bondsmen of the first adminis- 
trator to file vouchers and papers belonging to intes- 
tate’s estate.—Gatch v. Simpson, Oreg., 66 Pac. Rep. 
688. 

63. EXEMPTION—Mandamus to Compel Justice to 
Set Aside Exemptions.— Mandamus does not lieto com- 
pel a justice of the peaceto set apart to plaintiff as 
exempt from attachment asmal! amount of money 
due him as wages, the question being one for judicial 
decision.—Blair v. McCann, Ky., 64S. W. Rep. 964. 


64. FERTILIZER — Statutory Qualities are Implied 
Warranties.—Under Acts 1897, ch. 123, §§ 3,10, a sale of 
commercial fertilizer containing no ammonia is void 
and unenforceable, notwithstanding that the article 
delivered complies with the requirements of the con- 
tract as between the parties.—Harris v. Parker, Tenn., 
64S. W. Rep. 1087. 


65. GARNISHMENT—Jurisdiction to Issue Writ.—A 
writ of garnishment, whereby it Is sought to satisfy a 
judgment, can issue from no other court than that in 
which the judgment was rendered.—Townsend: v, 
Fleming, Tex.,64S. W. Rep. 1006. 

66. GRAND JURY—{mpeachment of Witness by His 
Testimony Before Grand Jury.—Where the truth of a 
witness’ statement made on trial was in issue, it was 
competent to impeach him by his testimony taken be- 
fore the grand jury.—Wooley v. State, Tex.,64 8. W. 
Rep. 1054. 

67. GRAND JURY—List of Panel.—County commis- 
sioners need not make a list of the persons impaneled 
as grand jurors at any term of the circuit court.— 
Clemmons vy. State, Fla., 30 South. Rep. 699. 

68. GUARDIAN AND WARD-—Sale of Ward’s Real Es- 
tate Without Furnishing Bond.—The sale ofa ward’s 
real estate by a guardian without giving the special 
bond required by Prob. Prac. Act, § 387, was not void. 
—Hughes v. Goodale, Mont., 66 Pac. Rep. 702. 

69. HABEAS CORPUS—To Test Sufficiency of Affidavit. 
—Habeas corpus held not to lie to test the sufficiency of 
an affidavit charging acrime.—L£z parte Grubbs, Miss., 
80 South. Rep. 708. 

70. HEALTH—Recovery of Health Officer for Treat- 
ing Smallpox Patients.—Secretary of city board of 
health held not entitled to recover for treating small- 





pox patients during an epidemic without anthority of 
city officers.—Nash v. City of Knoxville, Tenn., 648. 
W. Rep. 1062. 

71. HIiGHWAYS—Liability of Abutting Owners for Re- 
pair of Street.—After a street has been constructed 
the expense of repair must be charged against the 
general revenue of the city, and a contractor who is 
under obligations to keep said sheet in repair for one 
year cannot recover against abutting owners.—St. 
Louis Quarry Co. v. Frost, Mo. App., decided at St. 
Louis, Dec. 17, 1901, not yet reported. 

72. HOMICIDE—Defendant’s Declaration After Mur- 
der.—Evidence as to what defendant in.a murder 
prosecution said after the shooting held not admis- 
sible.—State v. McDowell, N. Car., 39 S. E. Rep. 840. 

73. HOMICIDE—Evidence that Deceased Wasa Vio- 
lent Man.—That accused had been notified before the 
killing that deceased was a violent man held com- 
petent on a question of self-defense.—State v. Burton, 
Kan., 66 Pac. Rep. 633. 

74. HOMICIDE—Evidence to l’rove that Declarations 
Were Dying Declarations.—Expressions of one mor- 
tally wounded, tending to show that he then believed 
death was imminent, held admissible to determine 
whether his declarations were dying declarations.— 
Clemmons V. State, Fla., 30 South. Rep. 699. 

75. HHOMICIDE—Tareats of Members of Labor Unioa 
as a Defense.—Declarations of various members of 
the miners’ union as tothe plans of the order, made 
prior to the killing, to non-union miners, that if they 
did not cease to work peaceably they would be forced 
todo so, were admissible for defendants.—Lindle v. 
Commonwealth, Ky., 64 8. W. Rep. 986. 

76. HUSBAND AND WIFE—Agency of Husband to Em- 
ploy an Attorney for His Wife.—The agency of a hus- 
band toemploy an attorney for his wife will not be 
presumed fromthe mere fact that heis her husband 
and made the contract for the benefit of her separate 
estate.—Cushman vy. Masterson, Tex.,64 S. W. Rep. 
10381, 

77. HUSBAND AND WIFE—Conveyance in Fraud of 
Marital Rights of Second Wife.—Gifts made by a 
father afew days before and soon after his second 
marriage to his children by his former marriage held 
in fraud of the second wife’s marital rights.—Wilson 
v. Wilson, Ky., 64 8S. W. Rep. 981. 


78. HUSBAND AND WIFE—Sale of Community Prop- 
erty After Death of Wife.—Where, on the death of a 
wife, the husband sells the community property to an 
innocent purchaser, such purchaser acquires a good 
title, regardless ofthe use made by the husband of the 
purchase money.—Oaks v. West, T'ex.,645. W. Rep. 
1033. 

79. INpDIaNs—Federal Jurisdiction of Action by In- 
dian for False Imprisonment.—A federal court held to 
have jurisdiction of an action by a tribal Indian for 
false imprisonment upona criminal charge under a 
state statute, on the ground that it involved a federal 
question.—Peters v. Malin, U.S. C. C., N. D. Iowa, 111 
Fed. Rep. 244. 


80. INDIANS—Not Subject to Criminal Law of State.— 
The Sac and Fox Indiansin lowa are not subject to 
the criminal laws of the state in respect to acts which 
affect only members oftheir tribe.—Peters v. Malin, 
U.S. 0. C., N. D. lowa, 111 Fed. Rep. 244. 


81. INDICTMENT AND INFORMATION—Erasures in an 
Indictment.—Brasures in indictment, intke absence 
of proofto the contrary, will be held to have been 
made before presented by grand jury.—Clemmons vy. 
State, Fla., 30 South. Rep. 699. 

82. INDICTMENT AND INFORMATION—Right to Indict 
After Failure of Information.—Where demurrer to an 
information had been sustained, and the court had 
ordered another information to be filed, defendant 
might thereafter be prosecuted by indictment.—Peo- 
ple v. Prather, Oal., 66 Pac. Rep. 589. 

83. INFANTS—Tort Arising Out of Voidable Contract. 
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—An infant held not liable in tort for negligence aris- 
ing inthe performance ofa contract voidable as to 
him.—Lowery v. Cate, Tenn., 64S. W. Rep. 1068. 

84. INJUNCTION—Enjoining Acts Which are Criminal 
Offenses.—The fact that acts committed by defend- 
ants constitute criminal offenses under a statute does 
not deprive a court of equity of jurisdiction to enjoin 
such acts, where their continuance will result in ir- 
reparable injury.—Allis Chalmers Co. v. Reliable 
Lodge, U. 8.C. C., N. D. Ill., 111 Fed. Rep. 264. 

85. INJUNCTION—To Compel a Railroad to Furnish 
Cars.—The fact that plaintiff may recover damages in 
an action at law for defendant’s refusal to furnish it 
cars for loading coal for shipment furnishes no rea- 
son for refusing a mandatory injunction to compel de- 
fendant to furnish the cars.—Louisville & N. R. Co. v. 
Pittsburg & K. Coal Co., Ky., 64S. W. Rep. 969. 

86. INSURANCE—Admission of Insurance by Local 
Agent.—Admission by local agent of Insurance com- 
pany that claimant was insured held no part of the 
res geste.—Fidelity & Casualty Co. v. Haines, U.S.C. 
C. of App., Eighth Circuit, 111 Fed. Rep. 337. 

87. INSURANCE—A Lighted Match Not a ‘‘Fire” 
Where Explosion Wrought the Damage.—A lighted 
match is not a “fire,” within a policy excluding labil- 
ity for damages caused by explosions,so asto cover 
damages from an explosion caused by a match.— 
Mitchell v. Potomac Ins. Co. of Georgetown, D. ©., U. 
8.8. C., 22 Sup. Ct. Rep. 22. 

88. INSURANCE — Delegation by (:eneral Manager of 
Right to Receive Premiums and Issue Receipts.—The 
general manager of an insurance company may dele- 
gate his power to solicit insurance, receive premiums, 
and issue receipts, agreeing to return the same in case 
therisk is not accepted.—Mutual Life Ins. Co. v. Her- 
ron, Miss., 30 South. Rep. 691. 

89. INSURANCE—Negligence of Insured in Not Read- 
ing Policy.—Omission of insured to read insurance 
policy when delivered to him, on the assurance by the 
agent that it conformed to their agreement, held not 
to constitute negligence estopping insured from deny- 
ing tbat he agreed to certain provisions therein of 
which he was ignorant.—McMaster v. New York Life 
Ins. Co., U. 8.8. C., 22 Sup. Ct. Rep. 10. 


90. INSURANCE—Non-piayment of Premium Excused 
by Lack of Notice.—In an action on a life insurance 
policy, in which it was sought to save the policy from 
the effect of non-payment ofa premium by claiming 
lack of notice, the notice given by defendant held suf- 
ficient under the New York laws.—Nielsen v. Provi- 
dent Sav. Life Assur. Soc., Cal., 66 Pac. Rep. 663. 


91, INSURANCE — Powers of Agent. — Stipulation in 
contract of appointment of insurance agent that be re- 
ceive as compensation commission on premiums held 
not to authorize him to adjudge losses or admit 
liability of principal. — Fidelity & Casualty Co. v. 
Haines, U. 8.C. ('. of App., Eighth Circuit, 111 Fed. 
Rep. 337. 

92. INSURANCE—What is a “Total Loss.”—There is a 
**total loss” of a building by fire, when the building 
as such has been so injured as to destroy its identity 
asa building, though much or any quantity of the 
material originally composing it is not consumed.— 
Thuringia Ins. Co. v. Mallott, Ky., 64S. W. Rep. 991. 

93. INTERPLBADER— Does not Lie Between Judgment 
Claimants.—There can be no interplea-between two 
judgment creditors.—Wabash Railroad Co. v. Flan- 
nigan, Mo. App., decided at St. Louis, Dec. 17, 1901, 
not yet reported. 

94. INTOXICATING [1QuoRS—A Trade Held to bea 
Sale.—A trade of 56 pints of peach brandy for 56 
bushels of peaches held to be a sale within the pro- 
hibition of the local option law.—Stanley v. State, 
Tex., 648. W. Rep. 1051. 

9%. INTOXICATING LIQUORS—Power of City to Regulate 
Drinking Saloons.—Ashland city charter (Sess. Laws 
1901, p. 287), giving the city power to regulate and con- 


‘trol drinking saloons and barrooms, and declaring 





that no liquor license should be granted for a longer 
period than a municipal year, held to authorize an 
ordinance making it a misdemeanor to sell liquor 
without a license.—Houck vy. City of Ashland, Oreg., 
66 Pac. Rep. 697. 

96. JUDGMENT—Setting Aside for Mistake.— A final 
judgment may be set aside by motion in the cause, 
where obtained by mistake or excusable neglect.— 
Clement v. Ireland, N. Car., 398. E. Rep. 838. 

97. JUSTICES OF THE PEACE—Appeals. — Under Acts 
1897, ch. 256, § 2, an appeal from a judgment of a justice 
of the peace is returnable to the January term of the 
superior court.—Jerman y. Gulledge, N. Car., 39N, 
E. Rep. 835. 

98. LANDLORD AND TENANT—Tenancies at Will.— One 
going into possession of real estate with the consent 
of the owner, but without definite contract, is a tenant 
at will.—Maher v. James Hanley Brewing Co., R.1., 0 
Atl. Rep. 330. . 

99. LANDLORD AND TENANT—Tender of Rent Preclud- 
ing Recovery of Possession.—Under (‘ode, §§ 573, 1773, 
tender by tenant, sued for possession after termina. 
tion of lease, of subsequently accrued rent, held not 
to preclude landlord’s recovery of possession.—Van- 
derford v. Foreman, N. Car., 395. E. Rep. 839. 

100. LANDLORD AND TENANT—Unskillful Repairs of 
Landlord.—In an action for rent, a tenant may coun. 
terclaim damages caused by unskillful repairs made 





by landlord.—Mann v. Fuller, Kan., 66 Pac. Rep, 627. 
101. LIFE INSURANCE—lleading Fraud or Misrepre- 
sentation. — Insurance obtained by fraud may be 


avoided by the company on proper pleading and proof 
of facts constituting the fraud, but there must be 
something more than a general allegation of fraud.— 
Sommers v. Metropolitan Life Insurance Co., Mo, 
App., decided Dec. 17, 1901, not yet reported. 

102. LIMITATIONS OF ACTIONS — Repudiations of 
Trust.—Where plaintiff's father, without their con- 
sent, used their money to buy land for himself, such 
act was arepudiation of the trust, and limitations 
then commenced to run, unless they were ignorant of 
their rights.—Oaks v. West, Tex., 64S. W. Rep. 1033. 

103. LIMITATIONS OF ACTIONS—Running of Statute 
Against Mortgage.—Limitations as to foreclosure pro. 
ceedings held to commence to run against mortgagee 
on maturity of note.—Filippini v. Trobock, Cal., 66 
Pac. Rep. 587. 

104. LOGS AND LOGGING—Stream Navigable for Log: 
ging.—A stream that is not capable during freshets of 
fioating saw logs unaided by artificial means is nota 
public highway for that purpose.—Banks V. Frazier, 
Ky., 648. W. Rep. 983. 

105. MARSHALING ASSETS AND SECURITIES — Exhaust 
ing Securities.—W here a debt is secured on the prop- 
erty of the debtor, and also on property of another, 
the property of the debtor must be first exhausted.- 
Bruce v. Laing, Tex., 64S. W. Rep. 1019. 

106. MASTER AND SERVANT — Directing Servant to 
Work in Unsafe Place.—A mining company held liable 
Yor an injury to an employee because he was directed 
by its foreman to work in a place known to be unsafe 
by reason of the presence of foul air.—Portland Gold 
Min. Co. vy. Flaherty, U.8.C.C. of App., Eighth Cir- 
cuit, 111 Fed. Rep. 312. 

107. MASTER AND SERVANT — Liability for Defective 
Appliances.—It is the master’s duty to use ordinary 
care to furnish reasonably safe appliances for his em 
ployees.—Palmer v. Kinlock Telephone Co., Mo. App, 
decided at St. Louis, Dec. 17, 1901, not yet reported. 

108. MASTER'AND SERVANT—Shift Loss as Fellow Serv 
ant.—A shift boss, who has no authority to hire of 
discharge employees, held a fellow-servant of the 
men in his shop.—Weeks vy. Scharer, U. 8. C. C. of 
App., Eighth Circuit, 111 Fed. App. 330. 

109. MASTER AND SERVANT—Slight Defects in Appll: 
ances Causing Injury.— Slight defect in appliance, 
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causing injuries which could not reasonably bave 
been anticipated, held not to render the owner thereof 
llable for resulting injury.—Carter v. Cape Fear Lum- 
be: Co., N. Car., 39S. E. Rep. 828. 

110. MINES AND MINING — Removal of Fixtures.— 
Lessees in a mining lease held to have the right to re- 
move fixtures placed on the premises by them.— 
Couch v. Weish, Utah, 66 Pac. Rep. 600. 

111. MONOPOLIES—Exclusive Right to Use Switch 
Track.—A contract whereby defendant railroad com- 
pany undertook to grant te a coal company the ex- 
clusive right to the use of acertain switch track held 
void as against public policy.—Louisville & N. R. Co. 
v. Pittsburg & K. Coal Co., Ky., 648. W. Rep. 969. 


112. MORTGAGES — Adverse Possession — Between 
Mortgagor and Mortgagee.—The possession of a mort- 
gagor cannot become adverse as to the mortgagee 
without notice that hie claim is hostile.—Bentley v. 
Callaghan, Miss., 80South. Rep. 709. 

113. MORTGAGES—Foreclosing Property Set Aside to 
Heirs.—Order setting aside property to heirs asa 
homestead held not to bar an action to foreciosea 
trust deed thereon.—Leslie v. Elliott, Tex.,648. W. 
Rep. 1037. 

114. MORTGAGES—Payment to Payee After Assign- 
ment of Mortgage is Recorded.—Where assigument of 
mortgage has been recorded as required by statute, 
payment to original payee or his agent thereafter 
held at the risk of the maker.—Detwilder v. Hecken- 
Jaible, Kan., 66 Pac. Rep. 653. 

115. MoTions—Failure to Give Notice of Motion.— 
An order on a motion is not irregular, because no 
notice of the motion was given, if the parties volun- 
tarily appeared.—Blyth v. People, Colo., 66 Pac. Rep. 
680. 


116. MUNICIPAL CORPORATIONS—Contributory Negli- 
gence in Walking on Slippery Sidewalk.—One is not 
necessarily guilty of contributory negligence, though 
hecould have seen tbe slippery place on the side- 
walk, had he looked.—Dean v. City of Newcastle, Pa., 
5&0 Atl. Rep. 310. 


117, MUNICIPAL CORPORATIONS—Enforeing Judgment 
Against a City.—The fact that the holder of a claim 
agaist a municipal corporation has reduced the same 
to judgment gives him no new right in respect tothe 
means of enforcing payment, in the absence of a stat- 
ute making special provisions for the payment of 
judgments.— Weaver v. City of Ogden City, U. 8.C. 
C., D. Utah, 111 Fed. Rep. 323. 


118. MUNICIPAL CORPORATIONS—Failing to Require 
Public Contractor to Give Bond.—That city officers 
neglected to require contractor for public improve- 
ment to give the bond required under Gen. St. 1889, §§ 
4747, 4748, held not to render city liable to one injured 
by such failure.—Freeman v. City of Chanute, Kan., 66 
Pac. Rep. 647. 


119. MUNICIPAL COBPORATIONS— Oral Agreement of 
Mayor and Aldermen to Return Money Ultra Vires.— 
Oral agreement of beard of mayor and aldermen to 
return money forfeitedto the city by non-perform. 
ance of contract held wlira vires under Code 1892, § 
3003.—Jackson Electric Ry. & Power Wo. v. Adams, 
Miss., 80 South. Rep. 694. 


120. PARENT AND CHILD—Abandonment of Child.—A 
father who leaves his child, less than one year old, in 
the custody of its mother, is not guilty of willfully de. 
serting the child, though he falls to provide for its 
support.—Riebie v. Commonwealth, Ky., 64 8. W. 
Rep. 979. 


121. PARTNERSHIP—When Lender to Partnership Be 
eomes a Partner.—Where one loans money to another 
to be used in his business, the lender to receive part 
of the net profits, held a partnership.—Rahl Vv. Parlin 
& Orendorff Co., Tex., 648. W. Rep. 1007. 


122. PATENT8—Evidence of Utility.—To entitle evi- 
dence of the utility of a patented machine and of its 








extensive use to consideration on the question of in- 
vention, it must clearly show utility superior to that 
of other like machines and a more extensive use. — 
Sperry Mfg. Co. v. J. L. Owens Co., U. S.C. C. of App. 
Eighth Cirouit, 111 Fed. Rep. 388. 

123. PaTENTS—Infringement Where Specifications do 
not Refer to Feature.—Where a feature of a patented 


“machine is not referred to in the specification or 


claims, infringement cannot be predicated upon its 
adoption by another.—Hobbs Mfg. Co. v. Gooding, 
U.S.C. C. of App., First Circuit, 111 Fed. Rep. 403. 

124. PERJURY— Predicating Perjury of Affidavit.— 
Under Pen. Code, art. 203,an affidavit made before a 
county attorney charging the commission of an ag- 
gravated assault by athird person way be made the 
predicate of perjury.—Rambo v. State, Tex., 648. W. 
Rep. 1039. 

125. PLEADING—Facts on Demurrer.—Facts not al- 
leged in the complaint, but relied on by defendant as 
a defense, will not be considered on appeal from an 
order overruling a demurrer to the complaint.—Cheek 
v. Supreme Lodge Kuighbts of Honor, N, Car., 308. E. 
Rep. 832. 

126. PLEADING—Waiving Departure.—Going to trial 
without objection to an alleged departure in a rep- 
lication constitutes a waiver of such defect.—Blytb v. 
People, Colo., 66 Pac. Rep. 680. 

127. PRINCIPAL AND SURETY—Liability of Creditor for 
Neglecting to Exhaust Debtor’s Security.—Where a 
creditor who has sufficient security of the debtors to 
pay the debt divert such security and exhausts se- 
curity belonging to a surety, such surety may recover 
for his property so used.—Bruce vy. Laing, Tex., 648. 
W. Rep. 1019. 

128. QUARANTINE— Request of Sanitary Commission to 
Sheriff to Quarantine Cattle.— A communication to 
sheriff, informing him that live stock sanitary com- 
mission requests him to quarantine certain cattle, 
held not a complaint, under Gen. St. 1899, § 7091, so as 
to justify him In seizing such cattle.—Asbell v. Ed- 
wards, Kan., 66 Pac. Rep. 641. 

129, RaILROADS—Action Under Internal Improvement 
Act.—Under the internal improvement act the trustees 
may either purchase and cancel bonds issued by a 
railroad company with the proceeds from the sale of 
such road, or incorporate it with the sinking fund.— 
Wilson v. Mitchell, Fla., 30 South. Rep. 703. 

130. RAILROADS—Duty of Engineer to Slow up When 
Aware of Danger.—Duty of engineer to check train in 
order to avoid injuring child on track held to arise at 
time when engineer,in exercise of reasonable care, 
should have first perceived child.—Jeffries v. Seaboard 
A. L. R. Co., N. Car., 39S. E. Rep. 836._ 


181. RAILROADS—Injury to Party Boarding a Caboose. 
—Railroad company held not liable for injuries re- 
ceived by decedent, who had boarded an empty ca- 
boose, awaiting the making up of a train, and who 
was injured while behind the caboose answering a 
call of nature.—Dyche v. Vicksburg,S. & P.R.Co., 
Miss., 30 South. Rep. 711. 


182. RECEIVERS—Property Subject to Liens.—Keceiver 
takes property subject to all valid liens existing 
against it.—Cramer v. Iler, Kan., 66 Pac. Rep. 617. 


133. REFORMATION OF INSTBUMENTS—Proof of Mutual 
Mistake.—In order to reform a written contract, a 
mutual mistake as to its form as actually signed is 
necessary.—Gough v. Williamson, N. J., 50 Atl. Rep. 
$23. . 

134. RELIGION AND RELIGIOUS SOCIETIES—Majority 
Faction in Church Cannot Transfer Churcb Property 
to Another Denomination.—A majority faction in a 
church, which severs its connection with the denomi- 
nation by a declaration on its minutes, and which re- 
organizes along the line of a new church, has no right 
to property deeded tn trust to the old organization.— 
Mt. Helm Baptist Church vy. Jones, Miss., 30 South. 
Rep. 714. 
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135. REMOVAL OF CauUsms—Separable Controversy.— 
A stockholder’s suit against the corporation and an- 
other held to involve a separable controversy as to 
tbe latter which entitled it to remove the cause.— 
Lamm v. Parrott Silver & Copper Co.,U. 8. C. C.,D. 
Mont., 111 Fed. Kep. 241. 


186. RBPLEVIN—Damages tn Action on Bond.—In an 
action on a replevin bond, the measure of dawages is 
the value of the property replevied at the time of the 
trial aud special damages,—Taicott v. Rose, Tex., 648. 
W. Rep. 1009. 

137. RSPLEVIN—Demand Not a Requisite to Recovery. 
—In an action to recover personality, the possession 
ot which it is clalmed was obtained by fraud, demand 
is unnecessary.—Salisbury v. Barton, Kan., 66 Pac. 
Rep. 618. 

138. Revigw—Dismissal of W:it.—Where, after ap- 
plication for writ of review, the litigation is settied, 
the writ will be dismissed.—Bosio v. Picton, La., 30 
South. Rep. 699. 

139. SaLES—Liability for Fraudulent Statements to 
Mercantile Agencies Inducing Credit.—In action to re- 
cover good sold by alleged fraudulent statements to 
mercantile agencies, held such statements and reports 
were admissible in evidence. —Salisbury v. Barton, 
Kan., 66 Pac. Rep. 618. 


140, SALES—Repudiating Goods After Inspection and 
Acceptance.— Where a purchaser of goods, after a 
fair opportunity for inspection, unconditionally, ac- 
cepts them,or deals with them as bis own, he cannot 
repudiate such acceptance and refuse to pay.— Harper 
v. Baird, Del., 50 Atl. Rep. 326. 


141, SHERIFFS AND CONSTABLES—Authority of Pro- 
bate Judge to Appoint Special Deputy.—Where sheriff 
is ready to serve process issued by probate judge, and 
the sheriff's office was in the same building, the pro- 
bate judge was without authority to appoint a special 
sheriff to serve the process. — Skinner v. Board of 
Comrs. of Cowley County, Kan., 66 Pac, Rep. 635. 


142, STATUTES — Taking Effect Upen Publication.— 
Under Const. art. 6, § 25, an act held to take effect prior 
to its publication when it provides that it shall take 
effect on approval.—State v. Reynolds, Utah, 66 Pac. 
Rep. 614. 

143. SUBROGATION— When Money is Loaned to Pay Off 
Prior Mortgage.—Persons loaning money on mortgage 
purporting to be signed by husband and wife, to pay 
off prior valid mortgage, and so used, held subrogated 
to the lien of prior mortgagees, where the husband 
signe the wife’s name without her authority.—Zin- 
keisen v. Lewis, 66 Pac. Rep. 644. 


144, SUNDaY—Pablication of City Charter on Sunday. 
—Under Knoxville City Charter (Acts 1885, Sp. Sess., 
ch. 8) § 28, Knoxville city ordinance held not invalid 
because published on Sunday.—City of Knoxville v. 
Knoxville Water Co., Tenn., 648. W. Rep. 1075. 


145. TAXATION—Exemption of Books of Church Pub- 
lishing House.—Under Const. art. 8,§2, books pub- 
lished and handled by a certain church publishing 
house held not exempt from taxation.—Barbee yv. City 
of Dallas, Tex., 648. W. Rep. 1018. ; 


146. TAXATION—Exewptiov of Summer Resort Hotels.” 


—The legislature has the same power to authorize 
towns to exempt from taxation capital to be invested 
therein in the erection of summer botels as it has to 
authorize the exemption of manufacturing establieb- 
ments or shipbuilding, as Pub. St. ch. 55, §§ 11, 12.~— 
Opinion of the Justices, N. H., 50 Atl. Rep. 329. 


147. TELEGRAPHS 4ND TELBPHONES—Mental Sutfering 
as an Element of Damages.—Under Shannon's Code, §§ 
1837, 1888, an action may be maintained against a tele. 
graph company by the sender of a ge for tal 
anguish suffered by failure to deliver promptly a mes- 
sage from without the state to a place within the 
state.—Gray v. Western Union Tel. Co., Tenn., 648. W. 
Rep. 1063. 








148. TENANCY IN COMMON — Adverse Possession of 
One Co-Tenant.—The possession of one tenant in com. 
mon cannot become adverse as to bis co tenants, un- 
less an intenttooustthem is shown.—Bentley v. Cal- 
laghap, Mias., 30 South. Rep. 709. 

149. TRADE-MARKS AND TRADE-NamMEs — Right to 
Trade-Mark Containing the Word ‘‘Patent.”—No right 
to a trade-mark whieh includes the word “patent,” 
and which describes tbe article as patentéd, can arise 
where in fact there has been no patent.—Holzapfel's 
Compositions Co. v. Raltjen’s American Composition 
Co., U. 8. 8. C., 22 Sup. Ct. Rep. 6. 

150. TRADE-MARKS AND TRADE NAMES—Unfair Trade 
—Use of Garbled Letter.—The use of a garbled ictter of 
complainant in circulars by a competitor, in such 
manner as to mislead the public to complainant’s in- 
jury, held to constitute unfair competition which en- 
titled complainant to an injunction.— Halstead v. 
Houston, U. 8. C. C., E. D. Pa., 111 Fed. Rep. 376. 

151. TrgesPeass TO TRY TITLE—Questions Involved.— 
A plea of not guilty in trespass to try title presents 
only the question of title and right of possession .— 
Central City Trust Co. v. Waco Bldg. Assn., Tex., 64 
8S. W. Rep. 998. 


152. TRESPASS TO TRY TITLE—Stale Demand as a De- 
fense.— Where both parties in trespass to try titie rely 
on equitable tities,the plea of stale demand is not 
available as a defense.—Stipe v. Shirley, Tex., 648. 
W. Rep. 1012. 


153, Ta1aL—Seasonable Objection Must be Made to 
Improper Remarks of Counsel.—Counsel cannot ne- 
cessitate a new trial by their own failure to interpose 
seasonable objection to remarks of adverse counse!) : 
and where, on the first objection, the court excluded 
the objectionable remarks from the consideration of 
the jury, there was no reversible error.—Portiand Gold 
Min. Oo. v. Flaherty, U. 8.C. C. of App., Eighth Cir. 
cuit, 111 Fed. Rep. 312. 


154. TRIAL—Submitting Too Many Questions to Jury. 
—It was error to submit nearly 100 questions to the 
jury, when all issues of fact could have been submitted 
in less than a dozen pertinent questions.—Oaks v. 
West, Tex., 64S. W. Rep. 1033. 


155. VENDOR AND PURCHASER—Eona Fide Purcbaser. 
—Parchaser of an undivided half of land from an 
owner in common by record title, beld a bona fide pur- 
chaser.—Schumachber v. Truman, Cal., 66 Pae. Rep. 591. 


156. VENDOR AND PURCHASER—Damages for Refusal 
to Purchase Where Land is Resold on Same Terms.— 
Whefe the owner sold land on the same terms for 
which she contracted to sell it to defendent, she was not 
damaged by defendant’s breach of his contractto pur- 
chase.—Monroe v. South, Tex., 64S. W. Rep. 1014. 


157. VENDOR AND PURCHASER—Option Without Con- 
sideration Revocable.— Option to purchase land, given 
without comsideration, held revocable before accept 
ance thereof.—Brown v. San Francisco Sav. Union. 
Cal., 6 Pac. Rep. 592. 

158. WATBRS AND WATER CoURsES—Erecting Dam to 
Float Logs.—Plaintiff, the owner of land on non-nayv 
igable stream, held entitled to an injunction restrain 
ing defendant fram erecting a splasb dam forthe pur 
pose of accumulating a large volume of water, in or 
der that he may float logs when freshets come.—Bank« 
v. Frazier, Ky., 648. W. Rep. 983. 


159. WITNESSES — Altercation of Sbowing Bias of 
Witness. — Evidence that there had been ap alter. 
cation between a witness and deceased was adwissibie 
to show bias of the witness, but the particulars of the 
altercation should have been excluded.—Strange ¥. 
Commonwealth, Ky., 64S. W. Rep. 980. 


160. WITNESSES—Cross-Examination to Show Bias.— 
The rule that a witness may be cross-examined ag to 
collateral matters to show bias does not apply where 

be witness is a party.—Carr v. Smith, N. Car., 398. 
E. Rep. 83). 
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